BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Gabriel Sacco





:









:

v. :

C-20078322
:

Duquesne Light Company

 

:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On September 18, 2007, Gabriel Sacco filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) opposing Duquesne Light’s rate increase.  


Duquesne Light filed an answer and new matter in response to Mr. Sacco’s complaint on October 10, 2007.  In its responsive pleading, Duquesne Light avers the complaint involves a rate increase previously approved by the Commission.  Duquesne Light requests that the complaint be dismissed.  Mr. Sacco did not file an answer to Duquesne Light’s new matter pursuant to 52 Pa. Code §5.63. 


On November 1, 2007, I was assigned this case, which was scheduled for an initial telephonic hearing to be conducted on December 18, 2007.  A Telephone Hearing Notice was sent to Mr. Sacco and Duquesne Light on that date.  On November 6, 2007, the undersigned issued a Prehearing Order.  On December 6, 2007, Mr. Sacco requested verbally if the Office of Administrative Law Judge would change the telephonic hearing to an in-person hearing.  Mr. Sacco reduced his request into writing, which writing was received by the undersigned on December 11, 2007.  Duquesne Light did not object to the request.  On December 11, 2007, the undersigned notified the parties that Mr. Sacco’s request was granted.  
The initial hearing convened as scheduled on December 18, 2007.  Mr. Sacco (“Complainant”) appeared pro se and testified on his own behalf.  He offered one five-page exhibit at the hearing, marked Exhibit “C-1”.  Duquesne Light was represented by Krysia Kubiak, Esquire.  Attorney Kubiak presented the testimonies of Marie Tamilia and William Pfummer and offered eleven exhibits, marked Respondent’s Exhibit “R-1” through and including Exhibit “R-8”, which exhibits were admitted into evidence on December 18, 2007.  In response to testimony provided at the hearing, the Respondent moved for submission of five additional exhibits, Respondent’s Exhibits “R-9” through “R-13”.  After providing Respondent with an opportunity to submit sufficient copies of Exhibits “R-9” through “R-13”, these exhibits were admitted into evidence without objection upon their receipt on December 21, 2007.  The transcript of the hearing contains seventy (70) pages.  The Complainant and the Respondent filed briefs on February 22, 2008 and February 25, 2008, respectively.  
On March 3, 2008, the record was closed by Interim Order Closing the Hearing Record.
FINDINGS OF FACT

1.
Complainant, Gabriel Sacco, resides at P.O. Box 368, 1401 Ridge Road, Ambridge, Pennsylvania.  (Tr. 8, 9; Exhibit R-1). 
2.
Mr. Sacco and his wife are residential heating service, electric utility customers of the Respondent, Duquesne Light Company, and their residence of thirty-two years is powered and heated using only electric power.  (Tr. 10, 12, 24, 33; Exhibit R-2). 
3.
In 2006, Duquesne Light Company requested a rate increase pursuant to 66 Pa. C.S.A. §1308(d), which request was docketed at R-00061346.  (Tr. 33, 36; Exhibits R-3 & R-5).

4.
The Respondent’s notice of proposed rate increase, which the utility company published in the newsprint media and sent to its customers as bill inserts, was based upon a template provided within the Commission’s regulations located at 52 Pa. Code §53.45 and referenced the effect on the average residential service customer but did not reference the effect on the average residential heating customer.  (Tr. 33-36, 42, 49; Exhibits C-1, R-4, R-5 & R-6).

5.
By Order dated December 1, 2006 and docketed at No. R‑00061346, et al, the Commission approved Duquesne Light’s distribution rate increase request and ordered the increase become effective on January 6, 2007.  (Tr. 32, 33; Exhibits C-1 & R-1).



6.
Duquesne Light Company’s rate increase effective on January 6, 2007 resulted in an 18.8 percent rate increase for the average residential non-heating customer and a 37.5 percent rate increase for the average residential heating customer.  (Tr. 9, 11, 33, 47-49; Exhibit C-1).


7.
On average, Mr. Sacco’s residence consumes between 3,000 kilowatt hours (kWh) of electricity per month to 19,000 kWh of electricity per month and that consumption level resulted in Mr. Sacco being charged $2,616.00 more for the first eleven months of 2007 than he was charged during the same time period in 2006, prior to when the rate increase became effective.  (Tr. 12, 15, 23, 29, 38, 47; Exhibit R-2).


8.
The Respondent’s average residential customer consumes 12,663 kWh per month in the winter months.  (Tr. 38).



9.
Mr. Sacco uses three furnaces with three water heaters and three central air conditioning units to heat and service his 6,000 square foot residence.  (Tr. 22).



10.
Mr. Sacco did not appeal or protest the Respondent’s request for a rate increase because the notice of the proposed rate change did not reference a 37.5 percent rate increase for residential heating customers if the proposal was approved by the Public Utility Commission.  (Tr. 11, 26; Exhibit C-1).



11.
On September 21, 2007, Mr. Sacco filed a formal complaint with the Commission opposing Duquesne Light’s rate increase after the rate increase went into effect on January 6, 2007.

DISCUSSION



By Order dated December 1, 2006 and docketed at No. R‑00061346, et al, this Commission approved Duquesne Light’s distribution rate increase request and ordered the increase become effective on January 6, 2007.    On September 21, 2007, the Complainant filed a formal complaint with the Commission opposing Duquesne Light’s January 6, 2007 rate increase.  The distribution rate the Complainant opposes is a pre-existing rate approved by the Commission. 


Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires public utility rates to be just and reasonable and in conformity with the Commission’s orders and regulations.  Where a customer is heard to complain about an existing rate, there is a strong presumption the pre-existing Commission approved rates are just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).  The burden of proof falls upon the customer to prove the previously approved rate is no longer reasonable, by demonstrating “recent significant changes in circumstances in the interim.”  Zucker v. Pa. P.U.C., 43 Pa. Commw. at 210, 401 A. 2d at 1380 (1979); Schellhammer v. Pa. P.U.C., 157 Pa. Commw. 86, 629 A. 2d 189, 193 (1993).  Consequently, the Complainant herein has the burden of proof and must demonstrate recent significant changes in circumstances, after December 1, 2006, which have caused the Commission-approved rate to be unjust and unreasonable.  66 Pa. C.S.A. §332(a).  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.
 


The provisions found in 52 Pa. Code §53.45 define how a utility company must notify the Commission and its customers concerning proposed rate increases and that section includes a template to use when advertising the request for an increased rate in newspapers and customer bill inserts.  The Respondent used that section when it prepared the notice sent to its customers as bill inserts and published in newspapers.


The Complainant testified he did not file a formal complaint against the proposed rate change filed by Duquesne Light Company in 2006 because the Notice filed by the Company did not inform him, as a residential heat customer, that the cost of his electric service would increase by 37.5 percent, not the 18.5% increase stated in the company’s notice.  The Complainant testified he was aware his electric usage averages 19,000 kilowatts per hour (kWh) during the winter months but if he had been informed in 2006 about how much the rate increase would impact him as a member of the residential heating service customer class, he would have filed a formal complaint at that time.  Instead, the Complainant testified he was surprised when he saw his electricity costs increase from $500 to $700 per month prior to the rate increase to an amount that averages between $1200 to $1500 after the rate increase.  He testified the rate increase in question adversely affected his wife and himself as senior citizens living on a fixed income and their electricity bills have increased by over forty (40) percent per month since the current rates came into effect on January 6, 2007.  


The Respondent’s witnesses testified the Respondent used the form approved by the Public Utility Commission when notifying its customers about the proposed rate increase, and that form does not specify the affect of the proposed rate increase on the residential heating service customer.  However, the Respondent noted that the approved notice it issued does inform its customers that they can call to find out their customer class or how the proposed rate increase would affect their individual electric bill.  

While the undersigned is sympathetic to the Complainant’s circumstances, this testimony does not demonstrate recent significant changes in circumstances, after December 1, 2006, which caused the Commission-approved rate to become unjust and unreasonable.  While the Complainant is correct to point out that the notice of the proposed increase did not cite the anticipated increase to the residential heating customer class, the notice did notify the Complainant he could contact the Respondent in order to find out specifically how the proposed increase would impact his household.  The Complainant was unable to show the approved rate was unjust or unreasonable pursuant to 66 Pa.C.S.A. §332(a).  Therefore, the Complainant failed to meet the burden of proof.  The Commission-approved rates are just and reasonable.  See 66 Pa. C.S. §316.  Accordingly the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant carries the burden of proving the Respondent’s previously approved distribution rate is now no longer reasonable by demonstrating recent significant changes in circumstances in the interim.  66 Pa.C.S.A. §332(a).


3.
Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby.  66 Pa. C.S. §316.  



4.
The Complainant failed to meet the burden of proving the Respondent’s previously approved distribution rate is no longer just and reasonable.  
ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Gabriel Sacco versus Duquesne Light Company at Docket No. C‑20078322 is hereby dismissed.
Dated: March 7, 2008

_________________________






Katrina L. Dunderdale





Administrative Law Judge
service list:  C-20078322

Gabriel Sacco

P.O. Box 368

Ambridge, PA 15003

Krysia Kubiak, Esquire

Duquesne Light Company

411 Seventh Avenue

Mail Drop 16-1

Pittsburgh, PA 15219

� 	Id.  “Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby…” 66 Pa. C.S. §316.  
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