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HISTORY OF THE PROCEEDING
On September 22, 2007, Marvin Elias (Complainant) filed a Complaint against

PECO Energy Company (Respondent or PECO) alleging that PECO failed to make adequate efforts to notify him that they had shut off his gas which ultimately caused him to unnecessarily replace his gas hot water heater at a cost of $780.00.


PECO duly filed an Answer denying that it failed to provide adequate and/or proper notice to the Complainant of a natural gas service interruption at his residence necessitated by an emergency condition created as the result of a ruptured natural gas line.  PECO also denied that it is responsible to compensate Complainant for the expense of replacing his water heater.  PECO seeks dismissal of the Complaint.


At the hearing, Complainant appeared pro se, testified on his own behalf and offered one exhibit, marked as Exhibit C-1 and admitted into evidence.  Respondent appeared by counsel who presented two witnesses and offered no exhibits.  Oral argument was received in lieu of post hearing briefs and the record was closed as of February 20, 2008 after receipt of the transcript. 
FINDINGS OF FACT
1. Complainant is Marvin Elias, residing at 210 Swarthmore Avenue, Swarthmore, PA, 19090.
2. Complainant receives gas residential heating service from Respondent, PECO.
3. On 10/05/06 at approximately 11:50 a.m., PECO was notified of a gas line strike with an “open damaged pipe” emitting gas in the area of Complainant’s residence.  PECO considers such an incident an emergency. (NT 50, 56)
4. PECO dispatched a service technician to the area immediately.  At 12:00 p.m., PECO had arrived on the scene and discovered that a ½ inch gas supply line to the Complainant’s residence had been severed.  The technician immediately stopped the leak and made repairs to the pipe.  The repairs were completed within 1 hour after arrival. (NT 46-47, 50-52, 57-58)
5. After repairs were completed, a PECO technician went to the Complainant’s residence in an attempt to make personal contact and for the purpose of bleeding any air from the gas lines and relighting any gas appliances, but no one was at home. (NT 40, 43-45,  52-53)
6. On 10/05/06, because no one was at home at the Complainant’s residence, the PECO technician, in accordance with company policy, placed a “door hanger” tag on the front door advising the Complainant to call PECO to arrange for the relighting of his gas appliances. (52-55, Exhibit C-1)

7. The Complainant’s residence was the only home affected by the gas line strike. (NT 46-47, 56)
8. The next day, on 10/06/06, at approximately 6:00 a.m., the Complainant woke up and discovered that there was no hot water in the home.  He began investigating the cause and examined his gas hot water heater.  He discovered that the pilot light was out.  He attempted to relight the water heater.  The gas jets ignited momentarily but did not stay on.  He immediately called a local plumber who lived a short distance away. (NT 13-14)
9. The plumber arrived within 15 minutes and promptly replaced the gas water heater without performing any investigation as to the cause of the water heater’s malfunction. (NT 14-15)
10. The Complainant did not ask the plumber to investigate the problem with his water heater but instead instructed him to “replace it now” as he “needed it done right away” as he had guests coming for the weekend. (NT 14-15, 17, 26-28, 38-39)
11. The Complainant did not notice the PECO door tag until he closed the front door as the plumber was wheeling the new water heater into the residence. (NT 15, 29) 
12. Complainant did not call PECO until after the new water heater was installed as he did not immediately “realize the connection” between the problem with his water heater and the notice on his front door. (NT 15, 29, 31)
13. After he arrived at work, the Complainant called PECO and was advised that a “foreign contractor” had struck a gas line while installing utility poles, resulting in the interruption of his natural gas service. (NT 10, 15-16, 42, 56-57) 
14. On 10/05/06, Cleaver Cable Construction Company (Cleaver Cable) was installing utility poles in the vicinity of the Complainant’s residence and was responsible for the damage to the natural gas supply line. (NT 37-38, 41-42, 50)
15. At the time of the incident, Cleaver Cable was neither a PECO employee nor contractor, and was what PECO referred to as a “foreign contractor.” (NT 37-38, 56-57)
16. Prior to the incident, PECO was notified, via the PA One Call System, that Cleaver Cable was scheduled to perform work in the vicinity of Complainant’s residence, along Swarthmore Avenue, in Swarthmore, PA.  As a result, PECO employed an independent contractor to mark the location of its service lines prior to any excavation. (NT. 41-42)
DISCUSSION
Section 322(a) of the Public Utility Code (Code), 66 Pa. C.S. §322(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  By asserting that PECO failed to make adequate efforts to notify him that they had shut off his gas which ultimately caused him to unnecessarily replace his gas hot water heater, Complainant is the party seeking affirmative relief and therefore, he carries the burden of proof.
The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of evidence.  Se-Ling Hosiery Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.



In addition to determining whether Complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the Pennsylvania Supreme, Superior and Commonwealth Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required that a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96; and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).
This Complaint originates from an incident which occurred on the morning of October 5, 2006, when a ½ inch gas supply line was struck during excavation and ruptured.  This “gas line strike” necessitated emergency repairs and resulted in a brief interruption of gas service to the Complainant’s residence.  The Complainant’s residence was the only one in the area affected by the service interruption and he was not at home at the time.
At approximately 6:30 a.m., on October 6, 2006, the day after the gas line strike, Complainant, Mr. Elias, awoke and discovered there was no hot water in the residence.  He checked the hot water heater and discovered that the pilot light was out.  He attempted to relight the pilot light but it would not remain lit.  Mr. Elias immediately called a local plumber and asked him to replace the hot water heater “right way” as he was expecting company for the weekend and he had to leave for work.  Mr. Elias admitted that the hot water heater was replaced at his direction, without any troubleshooting or testing of the gas line by the plumber, because he was “in a hurry” as he had to get to work.  Mr. Elias claimed he only discovered the PECO notice (Exhibit C-1) on his front door after the old water heater had already been removed and the new water heater was being brought onto the premises.
Mr. Elias agreed that PECO did not actually damage his water heater, but he argued that PECO is indirectly responsible for causing him to replace it at considerable expense ($780) because the company failed to properly notify him that a gas emergency had taken place and that his gas service had been temporarily shut off.
Mr. Elias claimed he did not notice the PECO tag on his front door until after the old water heater had been removed because he does not regularly use the front door of his home as there is no parking on Swarthmore Avenue.  In addition, the front door is at least 12 feet from the street and the walkway leading to the front door is on an incline containing several levels with a total of 15 stairs.  Mr. Elias argued that PECO should have telephoned him personally to inform him that a gas “emergency” had occurred and that his gas service had been shut off, since his house was the only one affected by the service interruption.
Complainant further argued that PECO attempted to “obscure” the fact that a gas leak had in fact occurred by first advising him that his gas was shut off because a gas “main” had to be replaced and only upon repeated inquiry was he told that a “gas emergency” had occurred because a gas “line” to his residence had been ruptured.
Finally, Complainant argued that PECO failed to prevent a gas emergency because they did not adequately prepare and supervise the excavation performed by Cleaver Cable, whom he claimed was a subcontractor for PECO.
In summary, the Complainant argued that PECO failed to furnish and maintain adequate, efficient, safe and reasonable service and facilities, in violation of the Public Utility Code. 
The Complainant has failed to meet his burden of proof and his Complaint must be dismissed
By law every public utility is required to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.   66 Pa.C.S. §1501
Furthermore, Section 501(a) of the Public Utility Code (Code) gives the Commission the power and authority to enforce, execute and carry out the provisions of the Code, including those of Section 1501. 66 Pa.C.S. §501(a)
While the broad enforcement powers of the PUC include the authority to assess fines for violations of the Code or PUC regulations, the Pennsylvania appellate courts have repeatedly held that the Public Utility Commission is without power to award monetary damages to a private litigant.  See, Terminato v. Pa. National Insurance Co., 538 Pa. 60, 645 A.2d 1287 (1994); Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pennsylvania Public Utility Commission, 630 A.2d 498 (Pa. Commonwealth. 1993); Ostrov v. I.F.T., Inc., 420 Pa. Superior Ct. 87, 586 A.2d 409 (1991); Goodman v. Bell Atlantic-Pennsylvania, Inc., C-00946116 (order entered March 24, 1995); Robbins v. Bell Telephone Co. of Pennsylvania, 53 Pa. P.U.C. 1 (1979); Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. P.U.C. 400 (1974). 
PECO
refuted Complainant’s allegations with the testimony of two employees, Timothy Grow and Carlo J. Castagliuolo, Jr.

Mr. Grow is a Senior Claims Case Manager for PECO who investigated Mr. Elias’ complaint and claim for damages.  Mr. Grow’s duties include oversight and investigation of property damage and personal injury claims for PECO.  Mr. Grow testified that his investigation of Mr. Elias’ complaint revealed that on the morning of October 5, 2006, PECO was informed of a natural gas line strike by a “foreign contractor” in the vicinity of the Complainant’s home.  The “foreign contractor” was Cleaver Cable, who was not a contractor for or associated with PECO, but according to Mr. Grow was a contractor for Verizon.   Apparently, Cleaver Cable was installing utility poles for Verizon in the vicinity of Complainant’s home along Swarthmore Ave, in Swarthmore, PA., and during excavation struck and damaged a ½ inch, plastic, natural gas service line to the Complainant’s residence.  At the conclusion of his investigation and after speaking with Mr. Elias regarding his complaint, Mr. Grow denied Mr. Elias’ claim for damages.
On cross-examination, Mr. Grow testified that Cleaver Cable, prior to excavating, had contacted PECO via the PA One Call System and that PECO had contracted with a “location company” who marked the area indicating the location of its natural gas and electric lines prior to the Clever Cable excavation. 
 PECO also attempted to make personal contact with the Complainant, who was not home at the time of the incident, and in accordance with standard procedure left a written notice (Exhibit C-1) known as a “door hanger” on the Complainant’s front door informing him to contact PECO to arrange for a “relight.”
Mr. Castagliuolo, Jr. is a Gas Maintenance Supervisor for PECO.  His duties include supervision of emergency repairs, including gas leaks, for PECO in the Delaware County, Pennsylvania area.
According to Mr. Castagliuolo, at approximately 11:50 a.m., on October 5, 2006, PECO received a report of a “line strike” by a “foreign contractor” with an “open damaged pipe” at 210 Swarthmore Avenue, Swarthmore PA.  PECO considers such incidents involving release of gas from damaged pipes to be a dangerous condition and an emergency and immediately dispatched a service repair technician to the scene.  Upon arrival, at approximately 12:00 p.m., a “squeeze tool” was used to stop the flow of gas and a section of the damaged pipe was removed and replaced.  Repairs were completed “within the hour” and service was restored.  Mr. Elias’ residence was the only residence in the area affected by the supply interruption.
According to PECO policy and procedures, after such an incident as occurred in the instant case, personal contact is attempted at the affected residences and if unsuccessful a notice is left on the resident’s door at the main port of entry, i.e. the front door, notifying them that the gas appliances must be relit and instructing them to call PECO.  When called by a homeowner, PECO will then send a service technician to the home to bleed the lines of any air and relight any gas appliances.  This procedure was followed in the instant case as evidenced by the notice (Exhibit C-1) left at the Complainant’s residence.
As previously stated, Complainant believes that PECO should have contacted him by telephone regarding the service interruption.  However, not only are his expectations unreasonable, but the Public Utility Code provides for exceptions, during emergencies, to the notice requirements normally required by public utilities prior to service terminations as follows:
 § 1503.  Discontinuance of service

(a) DAYS DISCONTINUANCE PROHIBITED.-- Except when required to prevent or alleviate an emergency as defined by the commission, except in the case of danger to life or property, no public utility, as defined in paragraph (1)(i), (ii), (v) or (vii) of the definition of "public utility" in section 102 (relating to definitions), shall discontinue, and the commission shall not authorize such a public utility to discontinue, except upon request of the customer, for nonpayment of charges or for any other reason, the rendering of service during the following periods:
    (1) On Friday, Saturday or Sunday.
    (2) On a bank holiday or on the day preceding a bank holiday.
    (3) On a holiday observed by the public utility or on the day preceding

 
such holiday.  A holiday observed by a public utility shall mean any

   
day on which the business office of the public utility is closed to

observe a legal holiday, to attend public utility meetings or functions

  
or for any other reason.

    (4) On a holiday observed by the commission or on the day preceding

   
such holiday.

(b) PERSONAL CONTACT BEFORE SERVICE DISCONTINUED.-- Except when required to prevent or alleviate an emergency as defined by the commission or except in the case of danger to life or property, no public utility referred to in subsection (a) shall discontinue, and the commission shall not authorize such a public utility to discontinue, except upon request of a customer, for nonpayment of charges or for any other reason, the rendering of service without personally contacting the customer at least three days prior to such discontinuance, in addition to any written notice of discontinuance of service. Personal contact shall mean:

 
    (1) contacting the customer by means other than writing; or

   
    (2) contacting another person whom the customer has designated to

receive a copy of any notice of disconnection; or

    (3) if the customer has not made such designation, contacting a

   
community interest group or other entity, including local police

  
departments, which have previously agreed to receive a copy of the

   
notice of disconnection and to attempt to contact the customer; or

    (4) if the customer has not made such designation and no such community

  
interest group or other entity has previously agreed to receive a copy

 
of the notice of disconnection, contacting the commission or such other

   
local government unit as it commission shall, by rule or regulation,

   
designate.

66 Pa.C.S.A. §1503

§ 56.98. Exception for terminations based on occurrences harmful to person or property
Notwithstanding any other provision of this chapter, when a service termination is based on an occurrence which endangers the safety of any person or may prove harmful to the energy delivery system of the utility, the utility may terminate service without written notice so long as the utility honestly and reasonably believes grounds to exist. At the time of termination, the utility shall make a bona fide attempt to deliver a notice of termination to a responsible person at the affected premises and, in the case of a single meter, multiunit dwelling, shall conspicuously post the notice at the dwelling, including common areas when permissible.
52 Pa. Code § 56.98 (2008)
Both parties agree that the rupturing of the gas supply line to the Complainant’s residence created a dangerous condition and was considered an emergency.  The evidence of record demonstrates that PECO responded immediately, made appropriate and necessary repairs and made a bona fide attempt to contact Complainant at his residence regarding the interruption of service and upon discovering no one at home, left a notice at his front door.  PECO’s actions regarding its response to this incident are not only reasonable and appropriate but are in full compliance with the PUC Code.
Whether the Complainant was told that a “gas main” or “supply line” was damaged is of no great import and is a red herring.  A dangerous condition existed and was immediately and appropriately dealt with by PECO.  Complainant was not at home at the time of the incident and either condition would have resulted in termination of gas supply to his home.  Unfortunately, Complainant’s damages were caused by his own haste in requesting the hot water heater be replaced without benefit of any investigation by the plumber as to the cause of the water heater’s malfunction before replacing it.


For all of the foregoing reasons, the action taken by PECO Energy Company on October 05, 2006, in shutting off the gas supply in order to repair the gas supply line to Complainant’s residence and the notice provided, was reasonable, proper and prudent under the circumstances and therefore the Complaint will be dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding. 66 Pa.C.S.A. §501; 52 Pa. Code §5.21


2.
Complainant has not met his burden of proving that PECO Energy Company has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities or caused any damage to his gas water heater. 66 Pa.C.S.A. §332 (a)
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Marvin Elias against PECO Energy Company docketed at Docket No. C-20078344 is hereby dismissed.
2.
That this matter be marked as closed.
Date: February 26, 2008



_____________________________







Guy M. Koster







Administrative Law Judge
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