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HISTORY OF THE PROCEEDINGS


On April 19, 2007, Grace L. Dahlquist (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that she was removed from the Respondent’s CAP program (Customer Assistance Program) without a warning and that she wanted to be reinstated in the program.  She asked that the Commission investigate the Respondent’s practice, direct the Respondent to refund to her the difference between the amount billed at the standard residential rate and the amount billed at the CAP rate, and impose a civil penalty on the Respondent as it deems appropriate.


On May 22, 2007, the Respondent filed an answer to the complaint.  It stated, among other things, that it removed the Complainant from its CAP program properly and that the Complainant had failed to provide proof of income which failure prevented her from being in the program.   


On August 10, 2007, a hearing was scheduled on the complaint.  On August 6, 2007, Counsel for the Respondent requested a continuance of the hearing because he was not available on that day.  Another hearing was scheduled for October 11, 2007.  At the October 11, 2007 hearing, the Complainant was represented by William P. Marshall, Esquire, who presented her testimony.  The Respondent was represented by Michael S. Swerling, Esquire.  During the cross-examination of the Complainant, I suggested that the case might be suited for negotiation and the parties asked for a 30-day continuance of the hearing for the parties to negotiate.


On November 15, 2007, the hearing was resumed and the parties’ representation remained unchanged.  Toward the end of the hearing, Mr. Marshall presented his own testimony about the letters he wrote to the Respondent’s Counsel and introduced four exhibits (P-1 – P-4) into the record.  Mr. Swerling presented the testimony of two witnesses, Ms. Ivelisse Rosario and Mr. Anthony Costello, and introduced four exhibits (PECO-1 – PECO-4) into the record.


On December 13, 2007, I scheduled December 27, 2007 for the parties to file their briefs.  On December 27, 2007, the Complainant’s Counsel filed a request for an extension to file brief to January 22, 2008 because he had not yet received the hearing transcript.
  I granted the request.  


On December 27, 2007, the Respondent filed its brief; the Complainant did not file her brief on January 22, 2008.



The record closed on January 22, 2008. 
FINDINGS OF FACT


1.
The Complainant is a customer of record of the Respondent and takes service at 17 Shannon Drive, North Wales, Pennsylvania.  She is an asthmatic and diabetic and uses a nebulizer to breathe.  In 2004 and 2005, she was a part-time paralegal for the law office of McBrien, Montalto & Jennings and that of William P. Marshall, the Complainant’s attorney (Complaint Form; October 11, 2007 N.T. 8, 9; November 15, 2007 N.T. 31, 32).



2.
In June 2003, the Complainant was enrolled in the Respondent’s CAP program and was removed from the program in May 2006 (November 15, 2007 N.T. 68, 75, 97).  


3.
In January 2006, the Complainant and the Respondent reached a settlement agreement, which was the result of a conference between the Complainant and her attorney, Mr. Marshall, and the Respondent’s attorney, Ms. Lisa Lutz, and a Respondent representative, Mr. Anthony Costello (a Respondent witness here).  At the conference, the Complainant provided financial information and was placed back on the CAP program (November 15, 2007 N.T. 93, 95-97).


4.
The Respondent was directed to provide the settlement agreement of January 2006 as the Respondent’s late-filed exhibit.  The Respondent did not do this (November 15, 2007 N.T. 93, 106).  


5.
Each month, the Complainant receives $965 as Social Security disability benefits, but her monthly expenses are a bit over $1,400.  She has to pay for doctors (20% copay), medication ($92), mortgage ($561), home and car insurance (she did not remember the monthly payment amount), and condominium fee ($152).  As a result, she owes her doctors money, skips buying food a lot of times and usually takes dinner at the church at $2.50 a meal.  The Complainant’s income is below the minimum income ($1,149 or 135%) of the Federal Poverty Guidelines (November 15, 2007 N.T. 27-30, 32, 33, 37, 38, 43; Federal Register, Vol. 75, No. 15, January 24, 2007, pp. 3147, 3148).


6.
In 2006, she received about $2,000 from an automobile accident lawsuit.  Of this amount, she used $1,733.31 to pay her bills on May 15, 2007 (November 15, 2007 N.T. 30, 31, 33, 34, 82, 85, 109).  


7.
The Respondent’s CAP program
 is designed to provide discounted rates for low-income troubled-payment customers.  The program is a three-year Commission-approved plan and is funded by ratepayers.  Every two years, CAP customers need to be recertified in order to remain in the program.  They are notified at the time for recertification by two letters, warning that they must supply proof of income and that they will be removed from the program if not properly recertified.  Financial information is not accepted over the telephone (November 15, 2007 N.T. 54-62, 74, 75).


8.
The Respondent did not produce the warning letters, which were allegedly mailed to the Complainant on June or July 2, 2004, November 11, 2004, October 5, 2005 and March 10, 2006 (November 15, 2007 N.T. 62, 63, 75, 76).   


9.
The Complainant was in the CAP program covering the years 2004, 2005 and 2006 (November 15, 2007 N.T. 63-65).   


10.
On November 18, 2006, the Complainant’s attorney, Mr. Marshall, wrote a letter to Ms. Lisa A. Lutz, the Respondent’s attorney, about the Complainant’s being removed from the CAP program after being reinstated in the program by settlement of January 2006.  Mr. Marshall stated that the Complainant followed the settlement and provided a Respondent representative with her financial information over the phone, but that she did not understand why she had been removed from the program.  The Complainant wanted to file a complaint with the Commission to get the Respondent’s attention.  According to this settlement, the Complainant had to pay the regular bill plus $16 on the arrearage.  Mr. Marshall wanted to know the status of the Complainant’s compliance with the settlement.  The Respondent did not respond to this letter (November 15, 2007 N.T. 111; P-3).


11.
On November 22, 2006, the Complainant’s attorney, Mr. Marshall, wrote a letter to Ms. Mary McFall Hopper, the Respondent’s attorney, about the Complainant’s being removed from the CAP program.  Mr. Marshall stated that he had sent two letters, one in August and one in October, to the Respondent’s legal department but that he had received no response to either of them.  He also stated if he did not receive any response in 10 days, he would file a complaint with the Commission (November 15, 2007 N.T. 111; P-4).



12.
On April 6, 2007, the Complainant’s attorney, Mr. Marshall, wrote a letter to Ms. Mary McFall Hopper, the Respondent’s attorney, about the Complainant’s receiving a Respondent shut-off notice which was scheduled to occur on April 9, 2007.  He stated the Complainant came to his office to try to call the Respondent for assistance but received only recorded messages from the Respondent.  In the afternoon of April 5, 2007, in Mr. Marshall’s office and with the assistance of the Commission, the Complainant could speak with a Respondent employee by the first name of Siedah from the Respondent’s Credit Department.  Siedah refused to take the Complainant’s financial information and referred her to the Respondent’s Customer Service because financial information is the Customer Service’s issue.  While the Complainant was waiting for the referral, she was disconnected.  Mr. Marshall stated that the Complainant is disabled with multiple medical problems and that the shut off would harm his client.  He also stated that he would ask the Commission to reopen the previous file because the Respondent breached the settlement and that he also intended to take action against the Respondent in the Philadelphia Court of Common Pleas (November 15, 2007 N.T. 111; P-4).
DISCUSSION
Lawyer as Witness


Toward the end of the November 15, 2007 hearing, Mr. Marshall, the Complainant’s attorney, voluntarily offered himself as a witness.  I allowed Mr. Marshall to testify.
  The Respondent’s Counsel, Mr. Swerling, objected to this allowance, stating that the allowance is against the Rules of Evidence.  I asked him to show me the Rules.  After a brief research, Mr. Swerling came up with Rule 3.7 of the Rules of Professional Conduct on Lawyer as Witness, which I will discuss below.



The Respondent’s Counsel argued that Mr. Marshall did not meet any criteria of the Rules of Professional Conduct, Rule 3.7 on Lawyer as Witness, and that therefore it would not be appropriate for him to take the stand to testify and then resume the role of an advocate.  Mr. Swerling also argued that Mr. Marshall’s letters contained information of which Mr. Marshall had no personal knowledge, that his testimony should be stricken from the record, and that the letters should not be admitted.  He cited Commonwealth of Pennsylvania v. Gibson, 670 A.2d 680 (Pa. Super. 1996) to support the proposition that a witness is required to testify on the basis of personal knowledge (Brief for Respondent 4-7).


In Gibson, the Superior Court reversed a lower court decision which refused to permit an attorney to testify as a witness.  There, the Superior Court ruled that had the lower court been concerned about counsel’s appearance as a witness and advocate, it could have directed the attorney to withdraw and that the risk of the attorney’s testimony being given undue weight by the factfinder was minimized because this was a bench trial.  


In Commonwealth of Pennsylvania v. Willis, 552 A.2d 682, 696 (Pa. Super. 1988), the Superior Court stated:

It is generally agreed that professional and judicial disapprobation is inappropriate when the anticipated testimony of the advocate is related to uncontested matters, the advocate is called as a witness by opposing counsel, or the necessity for the advocate’s testimony arose at a time and under circumstances when a dual capacity appearance would be necessary in the interest of justice.  See Pa. Rules of Prof. Conduct, Rule 3.7 & Comment; Pa. Code of  Prof. Resp. DR 5-101(B); ABA Formal Opinion 339 (January 31, 1975).


The Superior Court further stated that when an attorney acts as both an advocate and an attorney in a trial, the ethical course of conduct is for the attorney to retire from the role of advocate in favor of the role of a witness.  Com. v. Willis, supra 552 A.2d at 697.


In Waite v. State Board of Motor Vehicle Manufacturers, Dealers and Salesmen, No. 2692 C.D. 1981 (Pa. Commonwealth Ct. March 29, 1984) (unpublished), the Commonwealth Court ruled that it was within the Board’s discretion to allow or disallow a counsel to testify as a witness to support the counsel’s client’s case. 


Under these authorities, the Advocate-Witness Rule is addressed to improper representation rather than improper testimony.  Therefore, I conclude that Mr. Marshall, the Complainant’s attorney, can testify at the hearing to support his client’s case and that because no unprofessional conduct is alleged to be avoided, Mr. Marshall is not required to retire from the role of advocate.  


The Respondent also argued that even if it is found that Mr. Marshall is allowed to proceed under Rule 3.7 of the Rules of Professional Conduct, the letters should still stay out of the record because they contain information personal only to the Complainant, Ms. Grace Dahlquist.  Mr. Marshall cannot testify to the letters of which he had no personal knowledge.  I disagree with the Respondent.  


Here, Mr. Marshall testified to the existence and the contents of the letters about which either Mr. Marshall or the Complainant had personal knowledge and both were present at the hearing.  Mr. Marshall wanted to show only that the Respondent’s counsel were not cooperative with the Complainant and were not responsive to her complaint.

Burden of Proof


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, a “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole, Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957), or is tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant has the burden of proving that it is more likely than not that the Respondent has wrongfully removed her from its CAP program in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.     



The Complainant enrolled in the Respondent’s CAP program in June 2003 and was removed from it in May 2006 because, according to the Respondent, she did not follow properly the recertification procedure:  she did not provide her financial information in a documentary form.


The Respondent also testified that in January 2006, the Complainant and the Respondent reached a settlement agreement which was the result of a conference between the parties and their attorneys.  At the conference, the Complainant provided financial information and was reinstated in the program (November 15, 2007 N.T. 93).



The Respondent’s CAP program is a program which is designed to provide discounted rates for low-income customers.  It is a three-year plan approved by the Commission and is funded by ratepayers in the Respondent’s certified territory.  Every two years, CAP customers are required to be recertified in order to remain in the program.  They are notified, the Respondent continued, at the time for recertification by two letters warning that they must supply proof of income and that they will be removed if not properly recertified.  Financial information is not accepted over the telephone.  In the Complainant’s case, the Respondent sent four warning letters to her on June or July 2, 2004, November 11, 2004, October 5, 2005, and March 10, 2006.  The Complainant was in the CAP program covering the years 2004, 2005 and 2006.



But, the Respondent did not offer copies of the four warning letters above.  Nor did it provide a copy of the January 2006 settlement agreement when directed to do so as a late-filed exhibit.  The warning letters and the settlement agreement can help to determine how CAP customers must follow the recertification procedure, whether financial information is acceptable over the phone, and in what form they must provide it.  Without them, there is no way to say what was required of the Complainant in order to comply with the recertification procedure.


Further, the Respondent’s decision not to offer copies of the warning letter and the January 2006 settlement agreement leads me to believe that the Complainant was improperly removed from the Respondent’s CAP program.


Finally, a Respondent witness, Mr. Costello, testified that the Complainant was first enrolled in the CAP program in June 2003 but had not recertified at all since then (November 15, 2007 N.T. 93).  This means that the Respondent can allow a customer in the CAP program regardless of the requirements of the program (November 15, 2007 N.T. 93).  This also means that the Respondent has too much discretion in administering the program.  It is quite unfair to remove, without notice, from the CAP program a customer whose income ($965) is below the Minimum Income level ($1,149 or 135%) of the Federal Poverty Guidelines.  



Therefore, I conclude that the Complainant was still in the CAP program in January 2006 and that, as such, she must recertify in 2008 in order to stay in the program.
Civil Penalty


Section 3301 of the Public Utility Code, 66 Pa. Code §3301, authorizes the Commission to impose a maximum civil penalty of $1,000.00 a day for violations of the Code, regulations and orders.  Section 3301 is silent on the factors and standards that should be considered in determining an appropriate penalty.  The Commission established guidelines in Rosi v. Bell-Atlantic Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-0099409 (Pa. PUC March 16, 2000), for determining the amount of civil penalty to be assessed in slamming cases, and in Public Utility Commission v. NCIC Operator Services, Docket No. M-00001440 (Pa. PUC December 21, 2000), in all types of violations.  Later, on December 22, 2007, the Commission amended its regulations at 52 Pa. Code Chapter 69 by adding a statement of policy in Section 69.1201 relating to Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulation.  This Section codified the factors and standards adopted in Rosi and its progeny, which read as follows:  
  (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.   
  (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
  (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.
  (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving the company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
  (5)  The number of customers affected and the duration of the violation.
  (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
  (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
  (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.
  (9)  Past Commission decisions in similar situations.

(10)  Other relevant factors.



Applying the above factors and standards to this case, I find:



(1)  The removal and (2) the resulting consequences of the removal from the CAP program were not of a serious nature.  The removal did not involve willful fraud or misrepresentation.  Nor did its consequences involve personal injury or property damage.  The Complainant still has electricity service during the removal.


(3)  The removal is deemed negligent.  The removal is negligent in that the Respondent did not give the Complainant warning letters at the time for recertification, and in that, one day, it reinstated the Complainant in the CAP program and, the next, removed her.  Therefore, the penalty ranges from zero to $500 a day.  


(4)  I cannot address whether the Respondent has initiated internal practices and procedures to prevent future wrongful removal because I do not have such a record.



(5)  No other customers were affected by the Respondent’s conduct; but the duration of the removal of the Complainant from the CAP program was lengthy.  The Complainant was removed from the program in May 2006.


(6)  I cannot address the Respondent’s compliance history because I do not have such a record.



(7)  The record is replete with incidents in which the Respondent was unresponsive to the Complainant’s complaint (Findings of Fact Nos. 4, 10, 11, 12).


(8)  The penalty will deter future violations.  



(9)  The penalty is consistent with the Commission’s precedent.



(10)  Other factors are not necessarily discussed here.



Under these factors and guidelines, a civil penalty of $100 a month for each month of inaction, not reinstating the Complainant in the CAP program, from the time the Complainant was removed, May 2006, to the date of this Initial Decision.  For simplicity, I will use the months May 2006 through January 2008 (20 months) and impose a penalty of $2,000 ($100 x 20) on the Respondent.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 


2.
The Complainant has carried her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:
 

1.
That the complaint of Grace L. Dahlquist against PECO Energy Company at Docket No. C-20077630 is sustained.



2.
That the Respondent shall refund the Complainant the difference between the amount billed at the standard residential rate and the amount billed at the CAP rate since May 2006.


3.
That the Respondent shall promptly reinstate the Complainant in the CAP program.



4.
That the Respondent shall pay a civil penalty of two thousand dollars ($2,000) as provided for in Sections 2404 and 3301 of the Public Utility Code, 66 Pa. C.S. §§2404 and 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



5.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1501.

Date:
       February 8, 2008     


_________________________________ 







Ky Van Nguyen








Administrative Law Judge

� 	The Complainant’s Counsel requested that his brief be filed on January 22, 2007.  I changed this date to January 22, 2008 because of a typo.


� 	It is difficult to follow the Complainant’s testimony because she did not remember the time frame in which something occurred.  For example, the Complainant was removed from the CAP program in May 2006, but she testified that she was removed in March, April or May 2007 (October 11, 2007 N.T. 7, 10; November 15, 2007 N.T. 38).  Therefore, I rely essentially on the Respondent’s testimony for my decision.


� 	Mr. Swerling promised to provide the text of the CAP program but did not do so (November 15, 2007 N.T. 57) until after the close of the record.  He filed PECO’s Universal Services – Three Year Plan for 2004-2006 and 2007-2009 relating to the CAP program – on January 31, 2008.





� 	The Respondent’s Counsel made derogatory remarks during a colloquy.  He stated that he did not want anybody to jump down his throat (October 11, 2007 N.T. 17-20) when I suggested a negotiation and that he thought it was ridiculous that Mr. Marshall was allowed to testify (November 15, 2007 N.T. 112, 113).





� 	Mr. Costello, a respondent witness, testified as the Respondent custodian of records.  At first, he testified that he saw a lot of letters from Mr. Marshall’s office in the file and did not bring the file with him to the hearing, and that he did not recall the letters specifically.  Later, Mr. Swerling, the Respondent’s Counsel, objected to Mr. Marshall’s inquiry about these letters.  Mr. Costello changed his testimony on redirect and re-cross examination, saying that these letters were part of the attorney file and that the letters were not part of his file.  Because these letters were not part of the custodian file, I did not admit P-3 and P-4 into the record.  For this reason, Mr. Marshall offered himself as a witness (November 15, 2007 N.T. 96-110).





� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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