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HISTORY OF THE PROCEEDING



On November 9, 2007, Nancy Grattan (Complainant) filed a formal Complaint against Verizon Pennsylvania Inc. (Respondent or Verizon) alleging that Verizon imposed a fee to keep from publishing Complainant’s telephone number, which she claims is unfair.  The Complaint states that Complainant no longer has Verizon as a service provider and that she has changed to Comcast, but that a similar $2.00 per month privacy fee is imposed.  Complainant asks that the Commission direct phone service providers to assure privacy of their customers without imposing the fee.


On December 10, 2007, Verizon filed its Answer and New Matter admitting that it had provided service to Complainant from June 27, 2006 to September 4, 2007, and that the fee had been charged during that time.  Verizon also filed Preliminary Objections, stating that the Complaint should be dismissed because a Complainant must be a customer in order to establish standing to complain against a utility.  


Complainant did not file a responsive pleading to the New Matter or to the Preliminary Objections.  The Preliminary Objections are ready for decision.

FINDINGS OF FACT



1.
Complainant is Nancy Grattan, P.O. Box 224 Palmyra PA  17078.



2.
Respondent is Verizon Pennsylvania, Inc., a jurisdictional public utility which provides telephone service in the Commonwealth of Pennsylvania.



3.
Verizon provided telephone service to Complainant from June 27, 2006 to September 4, 2007 at 960 East Fir Street, Palmyra, PA  17178.


4.
Complainant receives her basic telephone service from Comcast.



5.
Comcast is not a party to this action.



6.
Comcast is not a jurisdictional public utility.

DISCUSSION


Commission regulations provide for preliminary objections.  52 Pa. Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).  



Preliminary objections are limited to the following reasons:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

52 Pa. Code § 5.101 (a).



Affirmative defenses are not listed among the permitted grounds to support preliminary objections, and the Commission is not usually able to rely upon an affirmative defense to support the grant of a Preliminary Objection.  Here, however, the Complainant has admitted in the Complaint that she is not a customer of the named Respondent.  Normally, a factual dispute will prevent the grant of preliminary objections since any doubt must be assumed in favor of the non-moving party.  Here, there is no dispute.  Complainant states that she is not a customer of Verizon, and Verizon agrees.


Complainant bears the burden of proving that she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  In other words, she must be prepared to show that the utility or licensee did something wrong for which a remedy is available.   



The Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   Here, the Complaint itself provides sufficient evidence to support a finding that the Complainant has no standing to prosecute a complaint against Verizon for a fee it charges to other customers.


“Prior to judicial resolution of a dispute, an individual must as a threshold show that he has standing to bring the action.”  Stilp v. Commonwealth, 927 A.2d 707, 710 (Pa. Cmwlth. 2007).  The seminal case for standing is William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), which states that a person who is not adversely affected by the matter he seeks to challenge is not “aggrieved” and, therefore, has no standing to obtain judicial relief.  

To establish an “aggrieved” status, a party must have a substantial interest, that is, there must be some discernible adverse affect to some interest other than the abstract interest of all citizens having other comply with the law.  Additionally, an interest must be direct, which means that the person claiming to be aggrieved must show causation of the harm to his interest and not a remote consequence of the judgment, a requirement addressing the nature of the causal connection.  Pilchesky v. Doherty, No. 1372 C.D. 2007 (filed January 16, 2008), 2008 Pa. Commw. LEXIS 15.  


In providing unrebutted evidence that the Complainant does not receive service from the Respondent, Verizon has established that Complainant is not “aggrieved.”  Complainant has no legal interest in whether Verizon charges a fee for any part of its service, the fee has no adverse effect to Complainant, and there is no harm to her regardless.  Therefore, Complainant has no standing to bring her Complaint against Verizon
.  Lack of standing is an affirmative defense which bars the Commission’s consideration of the Complaint.



The Complainant’s lack of standing results in a bar to the Commission’s exercise of its jurisdiction over the utility’s service, and Verizon’s Preliminary Objection shall be granted and the Complaint dismissed.
CONCLUSIONS OF LAW



1.
For the purposes of considering the preliminary objections, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  



2.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002);  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



3.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


4.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


5.
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



6.
“Prior to judicial resolution of a dispute, an individual must as a threshold show that he has standing to bring the action.”  Stilp v. Commonwealth, 927 A.2d 707, 710 (Pa. Cmwlth. 2007).



7.
A person who is not adversely affected by the matter he seeks to challenge is not “aggrieved” and, therefore, has no standing to obtain judicial relief.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).



8.
Complainant has no legal interest in Verizon’s fees, the quality of service has no adverse effect to Complainant, and there is no harm to her regardless.  



9.
Complainant has no standing to bring her Complaint against Verizon for charging a fee to others.  



11.
Lack of standing is an affirmative defense which bars the Commission’s consideration of the Complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Verizon Pennsylvania Inc. in the case captioned Nancy Grattan v. Verizon Pennsylvania Inc., PUC Docket No. C-20078498 are granted.


2.
That the Complaint filed by Nancy Grattan against Verizon Pennsylvania Inc. at PUC Docket No. C-20078498, is dismissed.



3.
That the Secretary mark this docket closed.

Dated:
March 7, 2008




_______________________________








Susan D. Colwell








Administrative Law Judge
� Since Comcast is not a jurisdictional public utility, a complaint against it cannot be prosecuted before the Commission.
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