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HISTORY OF THE PROCEEDING


On September 1, 2006, PECO Energy Company (PECO) filed a three year (2007-2009) universal service and energy conservation plan (universal service plan) pursuant to the Commission’s regulations at 52 Pa. Code §§ 54.71-54.74.


After reviewing PECO’s universal service plan, the Commission determined that several issues warranted further review and investigation.  By Order entered September 28, 2007, the Commission referred those issues to the Office of Administrative Law Judge (OALJ) for hearing and the issuance of a Recommended Decision.  The five issues to be addressed are:

1. The legal question of PECO collecting uncollectible expenses through its proposed universal service funding mechanism.  (Program Budgets, Order at 11).

2. A determination of whether a payment design that is more consistent with the intent of the CAP Policy Statement is feasible; and to make recommendations regarding its implementation.  (CAP Rate Payment Design, Order at 14).


3. PECO is to provide additional explanatory, clarifying and more detailed information regarding its proposals to expand its use of automatic enrollment and recertification.  (Application Process, Automatic Enrollment, and Recertification, Order at 16).

4. Clarification of PECO’s proposed revision of its arrearage forgiveness policy; and possible revision of PECO’s proposed arrearage forgiveness policy.  (Arrearage Forgiveness, Order at 16-17).
5. Parties are to examine and propose possible consumer education methods that may be instituted to improve customers’ understanding of the CAP Rate program.  (Customers Do Not Understand CAP Rate Discounts, Order at 17).


On October 9, 2007, the Office of Consumer Advocate (OCA) filed notice of its intervention in this case.  On October 24, 2007, attorneys for the Office of Trial Staff (OTS) filed notice of their appearance in this case.  On November 13, 2007, an attorney for PECO entered his appearance in this case.  On November 14, 2007, Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and Association of Community Organizations for Reform Now (collectively, “TURN et al.”) filed a petition to intervene in this case.  On November 19, 2007, Eric Joseph Epstein filed a petition to intervene in this case.


A prehearing conference was held in this proceeding on November 29, 2007.  No party objected to the intervention of TURN et al.  The petition to intervene of TURN et al. was granted at the prehearing conference.  However, PECO objected to the petition to intervene of Mr. Epstein.  PECO was given until December 10, 2007 (twenty days from the date of service of the petition to intervene, pursuant to Commission rules) to file an answer to Mr. Epstein’s petition to intervene.  On December 10, 2007, PECO filed an answer and motion to deny Mr. Epstein’s petition to intervene.  On December 31, 2007, I received an electronic mail message dated December 30, 2007, from Mr. Epstein with his “reply” to PECO’s answer attached.  However, because Commission rules and regulations do not provide for a reply to an answer to a petition to intervene, I will not consider Mr. Epstein’s reply in making my recommendation.


For the reasons discussed below, I am recommending that Mr. Epstein’s petition to intervene be denied.

DISCUSSION


Commission rules provide in pertinent part that a petition to intervene may be filed by a person claiming an interest of such nature that intervention in a proceeding is necessary or appropriate.  52 Pa. Code §5.72(a).  The interest may be:
***

(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest. 
52 Pa. Code §§ 5.72 (a)(2) and (3).


Case law provides that allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. PA Public Utility Commission, 153 Pa. Super. 83, 33A.2d 641 (1943); N.A.A.C.P., Inc. v. PA Public Utility Commission, 5 Pa. Commw. 312, 290 A.2d 704 (1972).  The interest of a petitioner seeking intervention must be direct, immediate and substantial under the standards articulated in William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); see also, Re Pennsylvania Power & Light Company, 50 Pa. PUC 38, 40 (1976).   



A petition to intervene must include: (1) the facts from which the alleged intervention interest of the petitioner can be determined; (2) the grounds of the proposed intervention; and (3) the petitioner’s position regarding the issues in the proceeding.  52 Pa. Code §5.73(a).


In his petition to intervene in this proceeding, Mr. Epstein identifies himself as the coordinator of the EFMR Monitoring Group (EFMR), a nonpartisan community based organization.  Mr. Epstein states that EFMR’s activities include public advocacy, ratepayer equity, and investing in community development in South-Central Pennsylvania, including Lancaster and York counties.  He indicates that he has been an active party in a number of other cases involving PECO, and therefore he should be permitted to intervene in this proceeding.  The prior proceedings referenced by Mr. Epstein include PECO’s application to merge with Unicom Corporation at Docket No. A-110550F0147 (“PECO/Unicom Merger Application”); PECO’s Supplement No. 34, Tariff Electric No.3 (which he refers to as PECO’s “Wind Tariff”); and PECO’s Supplement No. 44 (which he refers to as PECO’s “Decommissioning Tariff for Limerick 1 and 2, Peach Bottom 2 and 3, and Salem 1 and 2”).  Mr. Epstein emphasizes his active and influential participation in negotiations which led to settlements in those proceedings.


Mr. Epstein indicates that if he is allowed to intervene in this case, he would advocate that opportunities available to PECO ratepayers in the Philadelphia area also be made available to PECO ratepayers in southern York County.  He also indicates that he would address the difficulty the rural working poor in York County have in accessing programs because they do not have mass transportation or taxi service.


In its motion, PECO argues that Mr. Epstein’s petition to intervene should be denied because: (1) he is not a customer of PECO and does not have or allege any other direct, immediate, or substantial interest in this proceeding that cannot be adequately represented by other parties; and (2) the public interest does not require his participation.  Specifically, PECO asserts that because Mr. Epstein is not a customer of PECO, he has no personal interests that will be directly affected by the Commission’s decision in this proceeding.  PECO notes that Mr. Epstein indicates that he is representing himself in this case and not the EFMR Monitoring Group.  PECO asserts that Mr. Epstein could not in fact represent EFMR, as Commission rules (52 Pa. Code §1.21) require an attorney to represent such an organization.  Citing to the Initial Decision of Administrative Law Judge Marlane Chestnut in the proceeding regarding PECO’s application to merge with PSE&G at Docket No. A-11055F0160 (“PECO/PSE&G Merger Application”), PECO also argues that Mr. Epstein’s participation in prior PECO proceedings is irrelevant to whether he has standing to participate in this proceeding.  PECO further argues that Mr. Epstein’s concerns about the rural working poor in York County may be adequately addressed in this proceeding by the OCA, Trial Staff and TURN et al.


Mr. Epstein’s petition to intervene in this case is analogous to his petition to intervene in the proceeding involving PECO’s application to merge with Public Service Electric and Gas Company at Docket No. A-110550F0160.  In that proceeding Mr. Epstein petitioned to intervene on the basis that: (1) he is a PECO shareholder; (2) he is chairman of Three Mile Island Alert, Inc.; (3) he is coordinator of the EFMR Monitoring Group; (4) he was an active participant in the PECO/Unicom merger application proceeding at Docket No. A-1100550F0147; and (5) he actively participated in the settlement negotiations related to the PECO/Unicom merger application.  PECO/PSE&G Merger Application Order at 2-3.  PECO and PSE&G opposed Mr. Epstein’s intervention.  Id. at 1.  In its ruling on the petition, the Commission noted that Mr. Epstein was unable to affirmatively demonstrate an interest which is direct, immediate and substantial.  Id. at 9.  The Commission also noted that Mr. Epstein did not have an interest which would be directly affected and may have been bound by the action of the Commission in the proceeding.  Id.  While acknowledging, based on the pleadings, Mr. Epstein’s expertise in the areas of nuclear decommissioning, nuclear waste isolation, nuclear economics, nuclear safety, universal service, and community investment, and his participation in other proceedings before the Commission, the Commission did not find that Mr. Epstein met the public interest criterion for intervention in the PECO/PSE&G Merger Application proceeding.  Id.  The Commission also found that Mr. Epstein’s “asserted interest does not go beyond the interest of all citizens in seeking compliance with the law, or is speculative in relation to the proposed transaction.”  Id.  The Commission also found no showing by Mr. Epstein of how a Commission decision in the PECO/PSE&G merger application proceeding might adversely impact any prior settlement or stipulation reached in a prior proceeding in which he participated.  Id. at 10.  The Commission further determined that while Mr. Epstein sought intervention as an individual, his expressed interest in issues concerning South-Central Pennsylvanians was “representational” in nature.  Id.  The Commission stated that it was not persuaded that the interest could not be adequately protected by other active parties.  Id.


In the present proceeding, Mr. Epstein indicates that he is representing himself, and not EFMR.  He provides, as a basis for his intervention, his participation as an active party in other cases involving PECO.  He also provides as a basis for his intervention in this proceeding, two issues that he would address, that he indicates would not be adequately addressed by other parties in this proceeding.  The two issues he would address are: (1) disparities in the opportunities available to Philadelphia area PECO ratepayers and York County PECO ratepayers; and (2) the difficulties that the rural working poor in York County have in accessing programs because they do not have mass transportation or taxi service.


As stated by PECO in its motion, Mr. Epstein is not a customer of PECO.  Therefore, he does not have an interest that will be directly affected by the Commission’s decision in this proceeding.  And as the Commission indicated in the PECO/PSE&G merger application decision, Mr. Epstein’s active participation as a party in other Commission proceedings involving PECO, is irrelevant to whether he has standing to participate in the present proceeding.  In addition, Mr. Epstein has not stated or shown that a Commission decision in this proceeding could adversely impact a settlement or stipulation that he entered into while a party to a prior proceeding.


It is not clear from Mr. Epstein’s petition, how resolving the five issues established by the Commission might result in disparate opportunities for Philadelphia area and York County ratepayers.  However, because the OCA, OTS and TURN et al. are parties to this proceeding, all residential ratepayers of PECO will be adequately represented.  In regard to the other issue, again it is not clear what programs Mr. Epstein is referring to which the rural working poor in York County are having difficulty accessing due to a lack of affordable transportation.  However, transportation is not an issue that the Commission has directed us to address in this proceeding. 


Mr. Epstein has not shown that he would address issues germane to this proceeding.  He has not shown that any issues of interest to him that are germane to this proceeding, would not be adequately addressed by the OCA, OTS and/or TURN et al.  Mr. Epstein is not a PECO ratepayer and he has not shown a direct interest that will be affected by the Commission decision in this proceeding.  He has not shown that any prior settlement he entered into with PECO may be adversely affected by a Commission decision in this proceeding.


For all of the foregoing reasons I recommend that PECO’s motion be granted and Mr. Epstein’s petition to intervene be denied.

ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That PECO Energy Company’s Motion to Deny Petition to Intervene of Eric Joseph Epstein is granted.



2.
That the Petition to Intervene of Eric Joseph Epstein is denied.
Date:
December 31, 2007



__________________________________








Charles E. Rainey, Jr.







Administrative Law Judge
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