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Angela T. Jones
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HISTORY OF THE PROCEEDING
On June 22, 2007, Mr. Robert A. Kufrovich (“Complainant”) filed a formal Complainant against Verizon Pennsylvania Inc. (“Verizon” or ‘Company” or “Respondent”) alleging charges for Local and National directory assistance calls he made even when Respondent’s operator provided the wrong telephone number or no telephone number at all.  Complainant alleged that Respondent has declared that he is no longer eligible to receive credit adjustments for Local and National directory assistance services.  Complainant requests that he not be charged for any directory assistance telephone calls when Verizon’s operator gives him the wrong telephone number or provides no telephone number for his request.  
On July 19, 2007, Mr. William E. Lehman, Esquire, counsel for Verizon, filed an Answer and New Matter to the formal Complaint.  Verizon denied the allegation of Complainant receiving incorrect information from the Company’s directory assistance service.  Verizon admitted charging Complainant for National directory assistance calls three times in June 2007. Verizon admitted that no further credits for directory assistance will be issued to Complainant.  Verizon states Complainant has received credits totaling $57.19 and no further credits are warranted.  Verizon requested that the formal Complaint be denied.  By New Matter, Verizon stated that the Company’s directory assistance service was declared competitive by the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  By Preliminary Objection Verizon alleged there is no claim from which relief can be granted to the formal Complaint.  Consequently, Verizon requested the Commission to dismiss the Complaint as unnecessary and inappropriate.

On August 15, 2007, this matter was assigned to Chief Administrative Law Judge (“CALJ”) Veronica Smith.  On August 29, 2007, Complainant filed a reply to Respondent’s Preliminary Objection.  

By Order dated September 20, 2007, CALJ Smith denied the preliminary objection and set the matter for evidentiary hearing.  CALJ Smith found that the rates for directory assistance were not in dispute in this proceeding; rather, the adequacy of the directory assistance service was at issue.  CALJ Smith concluded that the Commission retains the power to regulate the safety, adequacy and reliability of competitive telecommunications services;
 and therefore, the allegation that the issue raised in the formal Complaint is unnecessary or inappropriate is incorrect.
On October 2, 2007, a Hearing Notice was issued setting the initial telephonic evidentiary hearing for Wednesday, December 12, 2007 at 10:00 a.m.  On October 12, 2007, Respondent filed a Petition for Protective Order requesting confidential treatment of the Company’s business records to comply with the Commission Opinion and Order in Rahman v. Verizon Pennsylvania Inc., Docket No. F-02009165, entered May 15, 2007.  On October 19, 2007, a Prehearing Order was issued which set forth some of the procedural requirements for the telephonic hearing.  On October 31, 2007, a Protective Order was issued as there were no objections and there were appropriate grounds to do so.   



On December 12, 2007, a Telephonic Evidentiary Hearing convened as scheduled. Mr. Kufrovich was present and represented himself.  Mr. Lehman, Esquire was present as counsel for Verizon and presented one witness, Ms. Regina Ryan.  Complainant did not present any exhibits.  Respondent presented three exhibits marked and identified as follows:

1.
Verizon Pa. Exhibit 1, a tariff applicable to directory assistance service;

2.
Verizon Pa. Exhibit 2, a schedule of the date and number of directory assistance calls made at the telephone number of the Complainant; and 
3.
Verizon Pa. Exhibit 3, a log of customer contacts from the telephone number of the Complainant.
All of Respondent’s exhibits were admitted into the record.



The testimony generated 43 pages of transcript.  By Order dated January 14, 2008, the record was closed on December 31, 2007.  This matter is ripe for decision.

FINDINGS OF FACT


1.
Mr. Kufrovich is a Verizon customer receiving residential local and long distance telecommunications service from Verizon at 3552 Bittersweet Road, Center Valley, Pennsylvania, 18034.  Tr. 8.



2.
Mr. Kufrovich elicited directory assistance from Verizon on June 2, 2007, and received the wrong telephone number in response to his request.  Tr. 9.



3.
Complainant either received the wrong telephone number or no telephone number in response to a directory assistance request to Respondent on June 4, 2007.  Tr. 9.


4.
Complainant received the wrong telephone number in response to his directory assistance request to Respondent on June 9, 2007.  Tr. 9-10. 


5.
After these incidents Mr. Kufrovich complained to the Commission because Respondent informed him he would no longer receive credit for directory assistance inquiries yielding wrong or no telephone numbers.  Tr. 11-12.


6.
Mr. Kufrovich believes Respondent has given 65% of the service charge as credit for no or wrong telephone number directory assistance service.  Tr. 13-14.



7.
Mr. Kufrovich testified this inquiry to directory assistance service and response has occurred over a four year period, from 2003 to 2007.  Tr. 14.



8.
Mr. Kufrovich objects to paying for a service that provides wrong or no information to his inquiry.  Tr. 14.



9.
Ms. Regina Ryan is a manager of public policy employed by Verizon with the responsibility to investigate formal complaints filed against the Company.  Tr. 16-17.



10.
Complainant’s telephone account number is 610-XXX-XXXX corresponding to 3552 Bittersweet Road, Center Valley, Pennsylvania.  Tr. 18.



11.
Verizon charges for listings that are not available or not found in accordance with the Company’s tariff.  Tr. 18 and Verizon Pa. Exhibit 1.



12.
The relevant portion of the informational tariff regarding directory assistance service is Section J of tariff Pa. P.U.C. No. 500, Section 9, 2nd Revised Sheet 14, states that customers will be charged for all requests, including requests for listings that are not available or not found.  Alternate billing arrangements are not allowed.  Tr. 21 and Verizon Pa. Exhibit 1.



13.
This same informational tariff under Section J.1.b provides residential customers with an allowance of one free directory assistance call per month.  Tr. 23 and Verizon Pa. Exhibit 1.



14.
Verizon charges for the directory assistance even when a listing is not found or is unavailable because there are costs to provide that information - databases have to be maintained, equipment is used and operators have to be accessible.  It is probably more costly to Verizon when a number is not found or not available because a live operator must be involved rather than an automated response.  Tr. 24.   


15.
A directory assistance call flows as follows:

(a) The caller gets a voice response unit;

(b) The caller is asked for the city and state of the desired listing;

(c) The listed number is provided;
(d) If the listing is not published or not found, the caller is provided a live operator;

(e) The live operator asks for the information again;

(f) If the number is non-published or not found, the operator informs the caller and asks if there is any other way the information may be listed.

Tr. 24-25.




16.
A live operator is involved only if the number is not available as originally requested.  Tr. 25.


17.
The telephone listing may be incorrect or not available because of the following reasons:

(a) the caller provided incorrect information, such as the wrong city or the wrong name;

(b) the database may not have the most current updates to a changed telephone number; 
(c) wireless numbers are not in the database; and 

(d) Voice Over Internet Protocol (“VOIP”) and voice over cable telephony numbers are not provided to Respondent because there is no requirement to do so.

Tr. 25-26.



18.
Typically Respondent gives a customer inquiring about a billed directory assistance service a courtesy credit, where the customer was provided incomplete or incorrect information, but this credit is not required.  Tr. 27-28.



19.
Complainant has complained many times over the years and has been given many courtesy adjustments since June 2003.  Tr. 28 and Verizon Pa. Exhibit 2.



20.
Respondent has provided Complainant with a total of $57.18 credits for directory assistance service from June 2003 through June 2007.  Tr. 31, Verizon Pa. Exhibit 2.



21.
Complainant has also filed two informal complaints regarding this issue.  Tr. 28.  



22.
Verizon has explained the charges for directory assistance and informed Mr. Kufrovich that there would be no more adjustments for the charges of the service.  Tr. 31-32, 34-36 and Verizon Pa. Exhibit 3.



23.
Verizon explained to the Complainant or someone in Complainant’s household at the telephone account number that Complainant is paying for the directory assistance inquiry and not the result of the inquiry.  Tr. 37-39.



24.
Complainant became aware that Verizon would not provide a credit for directory assistance service if the result of the inquiry was an incorrect or no number in June 2007.  Tr. 39.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The issue in this proceeding is whether the Complainant sufficiently satisfied his burden of proof.  

Complainant succinctly asks why Respondent charged him for directory assistance service on June 2, 4, and 9, 2007, when the service yielded either the wrong telephone number or no number.  Complainant inquires whether the directory assistance service provided by Respondent is adequate if the information received from the service is either incorrect or no information is given.  

Section 1501 of the Public Utility Code states, in part,
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.

Complainant also points out that if the status quo remains, there is no incentive for Respondent to correct the system.  Tr. 26-27.
Pursuant to Section 3016 of the Public Utility Code, 66 Pa.C.S. § 3016, the Commission declared Respondent’s directory assistance service as competitive.  Re: Verizon Pennsylvania Inc.’s Declaration of Directory Listing Services as Competitive, Docket No. R-00050294, Secretarial Letter dated March 31, 2005.  The Commission retains the power to regulate the safety, adequacy and reliability of competitive telecommunication services.  66 Pa.C.S. § 3019(b)(2).  However, Section 3016(d)(3) states, “A local exchange telecommunications company at its option may tariff its rates subject to rules and regulations applicable to the provision of competitive services.” 66 Pa.C.S. § 3016(d)(3).
A local exchange telecommunications company is defined as, “A incumbent carrier authorized by the commission to provide local exchange telecommunications services….” 66 Pa.C.S. § 3012.  Respondent is a local exchange telecommunications company and exercised its option to file a tariff for directory assistance service.
In the relevant tariff Verizon defines the terms of directory assistance service as follows, “Customers will be charged for all requests, including requests for listings that are not available or not found.  Alternate billing arrangements are not permitted.”  Verizon Informational Tariff, Pa. P.U.C. No. 500, Section 9, 2nd Revised Sheet 14, Section J, effective May 1, 2007,Verizon Pa. Exhibit 1.  

A tariff is defined as, “All schedules of rates, all rules, regulations, practices, or contracts involving any rate or rates…”  66 Pa.C.S. § 102.  An informational tariff is simply intended to provide notice to the public of the content of the filing and its effective date.  See, Murphy v. Harleysville Mutual Insurance Co., 422 A.2d 1097; 1980 Pa. Super. LEXIS 3368, 11.
The tariff at issue was in effect during the service that is complained of by Mr. Kufrovich.  There is no record evidence that Respondent did not comply with this informational tariff.  Rather, the Complaint is that Respondent, in the past, had provided Complainant alternate billing arrangements for the service and Complainant desires the Company to continue this practice.

The Company has followed the terms of the filed informational tariff that was in effect.  Public utility tariffs have the force of law and are binding on both utility and customer.  Pennsylvania Elec. Co. v. Pa. Public Utility Comm’n., 663 A.2d 281, Cmwlth. 1995.  It cannot be found that the Company has provided inadequate service if it is complying with its filed, effective tariff.  Complainant has not provided any record evidence to demonstrate that the effective tariff should not control.
While it is not the Commission’s practice to instruct a customer which provider they should employ in a competitive marketplace, the Commission does provide information to the consuming public.  A feature of a competitive marketplace is that other providers exist that provide similar services for similarly situated customers.
 

In compliance with Respondent’s informational tariff, Complainant has an allowance of one direct dialed directory assistance call per month without charge.  Verizon Pa. Exhibit 1, Section J.1.b.(1).  For the billing date June 10, 2007, Respondent provided Complainant with a credit of $4.30 on May 18, 2007.  Verizon Pa. Exhibit 2.  Respondent does not provide evidence that one direct dialed call in the month of June 2007 was applied to the directory assistance call allowance.  Complainant has demonstrated that one of his calls made in June 2007, should have been attributed to his monthly direct dialed directory assistance allowance.  Respondent is directed to account for one direct dialed directory assistance call at no charge to Complainant in compliance with Verizon tariff Pa. P.U.C. – No. 500, Section 9, 2nd Revised Sheet 14, Sec J.1.b.(1).  Verizon Pa. Exhibit 1.
Respondent has an effective but partial rebuttal to the formal Complaint.  In the totality of the evidence, Complainant has sustained his burden of proof in part.
Complainant should be provided an allowance for one directly dialed directory assistance call for June 2007 without charge.
CONCLUSIONS OF LAW


1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.



4.
Complainant has sustained his burden of proof in part.


5.
Respondent must comply with its informational tariff.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Robert A. Kufrovich against Verizon Pennsylvania Inc., at Docket No. C-20077940 is hereby sustained in part and denied in part.


2.
That Verizon Pennsylvania Inc. is directed to account for one directly dialed directory assistance call for the telephone account of Robert A. Kufrovich for the month of June 2007 in compliance with the Company’s informational tariff.


3.
That the Secretary mark this docket closed.

Date: February 15, 2008


















Angela T. Jones








Administrative Law Judge

� 	See 66 Pa.C.S. § 3019(b)(2).


� 	Mr. Kufrovich, in the past, received credits from Verizon when he brought to the Company’s attention the directory assistance service provided either no telephone number or the wrong telephone number.  Tr. 31, Verizon Exhibit 2. 


� 	For example free directory assistance service is available by calling 1-800-FREE-411 (1-800-373-3411).
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