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INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 23, 2007, John and Ella Tunnell (Complainants) filed a formal complaint against PECO Energy Company (Respondent) alleging that during a storm, a tree fell on the power line serving Complainants’ residence and that their appliances were damaged as a result.  On March 26, 2007, Respondent filed an answer and a preliminary objection, addressing the allegations in the complaint and arguing that the Commission lacks jurisdiction to award monetary damages.  On March 30, 2007, Respondent filed an amended answer with new matter and amended preliminary objections.
In an order dated April 30, 2007, the Chief Administrative Law Judge ruled that the Commission lacks authority to award monetary damages.  She also ruled, however, that a hearing was necessary to resolve questions of fact regarding the reasonableness and adequacy of service provided by Respondent.
By Hearing Notice dated May 21, 2007, an initial hearing was scheduled for July 16, 2007.  On May 29, 2007, I issued a prehearing order that set forth certain procedural rules that would be followed in this case.  
The initial hearing was held as scheduled.  Complainants appeared pro se and testified.  Complainants introduced eleven exhibits, all of which were admitted into evidence.  Respondent was represented by Michael S. Swerling, Esq.  Respondent presented the testimony of three witnesses.  William Marron is employed by Respondent as a claims supervisor.  Barnett Adler is employed by Respondent as a senior engineer.  Matthew Cooney is employed by Respondent as a senior engineer.  Respondent introduced four exhibits at the hearing, all of which were admitted into evidence.  At the hearing, I directed Respondent to submit a late-filed exhibit regarding its tree-trimming policy.  Under cover letter dated November 12, 2007, Respondent submitted the late-filed exhibit.  The late-filed exhibit which is marked as PECO Exhibit 5 is admitted into evidence.
The hearing transcript consists of 143 pages.  The record closed on November 26, 2007, with my receipt of Complainants’ response to the late-filed exhibit.
  
FINDINGS OF FACT
1.
Complainants, John and Ella Tunnell reside at 2161 W. 74th Avenue, Philadelphia, PA 19138.  Tr. 7-8.
2.
Complainants are customers of Respondent, PECO Energy Company.  PECO Ex. 1.
3.
On July 28, 2006, there was a severe storm in Philadelphia.  A portion of a tree located in a breezeway near Complainants’ home twisted off and came down on the secondary voltage wires serving Complainants’ residence.  The secondary voltage wires in turn came down and burned, resulting in a voltage disturbance that caused damage to Complainants’ refrigerator, freezer, DVD player, computer speakers and surge protectors.  Tr. 52, 72; PECO Ex. 1 at 1.
4.
It took Respondent a little less than ten (10) hours to restore power to Complainants.  Tr. 69-70.
5.
To quickly restore power, Respondent cut the damaged tree, cleared the wires, and then put the wires back up safely.  Tr. 70.
6.
Respondent subsequently replaced the most severely deformed secondary voltage wires.  Tr. 83-84.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Company, F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Company, 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).


In the present case, Complainants allege that Respondent provided unreasonable and inadequate service by not trimming a tree and upgrading the secondary voltage wires that served their home.  The genesis of the complaint was a severe storm that occurred on July 28, 2006.  The storm caused a portion of a tree to twist off and strike the secondary voltage wires serving Complainants’ residence
.  In turn, the secondary voltage wires came down and began to burn.  That resulted in a voltage disturbance which caused damage to Complainants’ refrigerator, freezer, DVD player, computer speakers and surge protectors.  Complainants assert that if Respondent had trimmed the tree, a portion of it would not have come off in the storm and struck the secondary voltage wires.  Tr. 23-24.  Complainants also indicate that if there was adequate capacity on the secondary voltage wires their appliances would not have been damaged.  Tr. 23-24.


Complainants’ complaint falls within Section 1501 of the Public Utility Code, 66 Pa.C.S. §1501, which states that public utilities are required to provide adequate, efficient, safe, and reasonable service and facilities.  Section 1501 of the Public Utility Code states as follows in pertinent part:  
§ 1501.   Character of service and facilities
    Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the condition under which it shall be required to render service.


Service rules and regulations adopted by public utilities relating to rates are known as “tariffs”; tariffs filed with state regulatory agencies such as the public utility commission are not mere contracts but have the force of law and are binding on the consumer and the utility.  Stiteler v. Bell Telephone Company, 379 A.2d 339, 32 Pa. Commw. 319 (1977); Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067, 63 Pa. Commw. 238 (1981); Pennsylvania Electric Company v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Commw. 1995).  Respondent’s tariff rule 12 (PECO Exhibit 2) provides as follows in pertinent part:
12. SERVICE CONTINUITY


12.1  LIMITATION ON LIABILITY FOR SERVICE INTERRUPTIONS AND VARIATIONS.  The Company does not guarantee continuous, regular and uninterrupted supply of service.  The Company may, without liability, interrupt or limit the supply of service for the purpose of making repairs, changes, or improvements in any part of its system for the general good of the service or the safety of the public or for the purpose of preventing or limiting any actual or threatened instability or disturbance of the system.  The Company is also not liable for any damages due to accident, strike, storm, riot, fire, flood, legal process, state or municipal interference, or any other cause beyond the Company’s control.
PECO Ex. 2 at 1-2 (emphasis supplied).


Complainants’ first allegation is that if Respondent had trimmed the tree, a portion of it would not have come off in the storm to strike the secondary voltage wires serving their home.  Complainants claim that the secondary voltage wires were entangled in the tree and that Respondent should have trimmed the tree.  Tr. 22-24.  Respondent’s witness Richard Adler testified however, that the tree was healthy and that but for the storm, a portion of the tree would not have come down.  Tr. 96-97.  Mr. Adler stated that Respondent saw that the tree was healthy upon inspecting it after the storm.  Tr. 91.  Mr. Adler testified that the tree was located in a breezeway between two houses.  Tr. 73.  He stated that the tree was overhanging the house where the secondary voltage wires
 began to run along the rear wall of the properties.  Tr. 73.  He testified that prior to the storm, the tree came in contact with the overhead secondary voltage wires, but did not come in contact with the secondary voltage wires running along the rear wall of the row houses.  Tr. 89.  Mr. Adler explained that while it is Respondent’s policy to trim trees every five years that may come in contact with the high (primary) voltage wires (the overhead wires on the poles that run along the street and carry 13,000 volts generally), Respondent does not normally trim healthy trees that may come in contact with secondary voltage wires (which run along the rear wall of houses and carry 120, 240 volts), unless the customer requests it.  Tr. 77; PECO Ex. 5 at 3, 5.  Mr. Adler testified that secondary voltage wires are tolerant of trees as compared to primary voltage wires.  Tr. 77.  Mr. Adler indicated that the only situations where Respondent may act on its own to trim a tree in close proximity to secondary voltage wires is when the tree is dead, or there is vegetation growing up between the rear wall of the houses and the secondary voltage wires, which threatens to pull the secondary voltage wires off of the brackets which attach them to the rear wall of the houses.  Tr. 79-82, 88-89; PECO Ex. 5 at 2. Neither was the situation in the present case.  Tr. 79-80, 91.  In conclusion, Mr. Adler testified that Respondent did not trim the tree before the storm because it was a privately owned healthy tree and there was adequate clearance from the secondary voltage wires.  Tr. 80.  Based on evidence of record, I find that Complainants failed to meet their burden of proving that Respondent violated public utility law by not trimming the tree prior to the storm on July 28, 2006.  Complainants did not show that the tree presented a hazardous condition to Respondent’s facilities prior to the storm and therefore should have been trimmed by Respondent.


Complainants next argue that prior to the storm, the secondary voltage wires were of insufficient capacity to serve their load and the load of their neighbors, and as a result their appliances were damaged when the storm arrived on July 28, 2006.  Tr. 8, 12.  In support of their claim, Complainants testified that the secondary voltage wires were 30-40 years old.  Tr. 12.  Complainants also testified that an electrician they hired in the 1980’s told them that the wiring was very old and that the power coming through the wires was insufficient.  Tr. 14-15.  Complainants further stated that one of Respondent’s linemen who came out to their property after the July 28, 2006 storm informed them that the wires were very old.  Tr. 16-18.  Complainants also testified that prior to the storm some of the secondary voltage wires were uncovered, which was also an indication that the wires were of insufficient capacity.  Tr. 98-101.  Respondent’s witness, Matthew Cooney, admitted that the secondary voltage wires that served Complainants and his neighbors prior to the storm were 30-40 years old.  Tr. 110-111.  He testified that as secondary voltage wire “ages decades” the ampacity
 of the wire may slightly decrease by one to three percent.  Tr. 111-112.  He also indicated, however, that despite the age, the secondary voltage wires which served Complainant and his neighbors had sufficient capacity to meet their electrical needs.  Tr.111-112.  Mr. Cooney’s testimony was supported by testimony given by Mr. Adler.  Mr. Adler testified that prior to the July 28, 2006, storm neither Complainants nor their neighbors contacted Respondent with complaints about flickering lights or low voltage.  Tr. 87-88.  Mr. Adler indicated that even if some of the covering had come off of the secondary voltage wires, that would have had no impact on the operation of the wires
.  Tr. 128-129.  Mr. Cooney testified that even if the wires were uncovered, the wires were still safe and reliable and would not have contributed to the damage to Complainants’ appliances during the storm.  Tr. 126.  Mr. Adler stated that when the storm hit, it caused a portion of a nearby tree to twist off, strike the secondary voltage wires, bringing them to the ground, and causing the neutral wire
 in the center to burn.  Tr. 72.  That caused a drop in voltage which may have damaged the motors in Complainants’ appliances according to Mr. Adler’s testimony.  Tr. 87.  Complainants’ surge protectors may have been damaged as a result of the inability of the surge protectors to hold voltage at 120 for an extended period of time after the secondary voltage wires were damaged in the storm, according to Mr. Adler’s testimony.  Tr. 87.  Mr. Adler testified that following the storm, the damaged wires were replaced with wires similar to that which existed prior to the storm.  Tr. 84.  He also testified that the replacement brackets were of a similar strength to what existed prior to the storm.  Tr. 85.  Based on evidence of record, I find that Complainants did not meet their burden of proving that Respondent provided secondary voltage wires of an insufficient capacity or that Respondent failed to reasonably maintain those wires. 


As discussed herein, Complainants have failed to meet their burden of proof in regard to both of their allegations.  I must therefore dismiss their complaint.       
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainants had the burden of proof.

3.
Complainants failed to meet their burden of proof.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by John and Ella Tunnell v. PECO Energy Company at Docket No. C-20077409 is dismissed.
2.
That this case be marked closed.

Date: February 12, 2008


_________________________________________







Charles E. Rainey, Jr.






Administrative Law Judge
� 	Complainants did not object to the admission of the late-filed exhibit.  However, Complainants did question why Respondent submitted the exhibit so late.  The late-filed exhibit is accepted by the presiding officer this time.  The presiding officer does not believe that his acceptance of the late-filed exhibit prejudices Complainants in any way.  However, Respondent is warned that an exhibit submitted so late in the future may not be accepted.


� 	The secondary voltage wires run along the rear wall of the row houses.  Tr. 76.


� 	Respondent’s witnesses also referred to the secondary voltage wires as “rear bus.”


� 	Mr. Cooney testified that “ampacity” refers to the amount of current that a wire can handle.  Tr. 111.


� 	Mr. Cooney testified that the wire covering serves as an aid in the event of incidental contact by someone with a ladder or by a squirrel, for example.  Tr. 128-129.


� 	Mr. Adler defined the neutral wire as the “bare wire in the center.”  Tr. 72.
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