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Before 

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 18, 2007, Westley Gates (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) requesting a payment arrangement.  On August 16, 2007, PECO filed its Answer and New Matter, as well as Preliminary Objections seeking dismissal of the Complaint because the Commission lacks jurisdiction to issue a payment arrangement for a commercial account.


On November 14, 2007, Chief Administrative Law Judge Veronica A. Smith issued an Order Denying Respondent’s Preliminary Objections because the nature of the property receiving the electric service was unclear.  She ordered that the case be set for hearing.


On November 15, 2007, a Telephone Hearing Notice was issued which set the formal evidentiary hearing for Friday, January 11, 2008 and assigned the matter to Special Agent Eranda Vero.  Special Agent Vero issued a Prehearing Order on December 18, 2007, which set forth some of the requirements for a formal hearing before the Commission.  



On the day of the hearing, the case was reassigned to me for conducting the hearing and disposition.  PECO was represented by Michael Swerling, Esq., who presented the testimony of Anthony Costello.  PECO submitted three exhibits.  Complainant represented himself.



The hearing was taped but not transcribed.  The record was left open until February 22, 2008, for submission of a certificate of satisfaction.  None was received, and the record closed on that date.  The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Westley Gates, 113 West Berkley Street, Philadelphia PA  19144.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential and commercial electric and gas service in the Commonwealth of Pennsylvania.



3.
On May 30, 2007, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision setting up a payment arrangement because the establishment subject of the PECO account was commercial in nature with residential end use.  PECO Ex. 3.


4.
Complainant seeks a reasonable payment arrangement for his account, which is for a building housing a nonprofit residential and educational program for recovering addicts and runs through one meter, in the name of the Complainant.  



5.
The business offers inpatient and outpatient services, including HIV testing, job training, parenting classes.



6.
The business has certification from Philadelphia as residential. 



7.
Complainant filed a formal complaint with the Commission in 2005 seeking a payment arrangement.


8.
Anthony Costello, regulatory assessor for PECO Energy Company, appeared and testified on behalf of PECO.



9.
PECO Exhibit 1 is an activity statement for Complainant’s account for commercial electric service from January 5, 2007 to August 6, 2007.  PECO Ex. 1.



10.
PECO Exhibit 1 shows sporadic payments, including May, July and August, 2007.  PECO Ex. 1.


11.
At the time of the hearing, the outstanding balance was $11,995.70.


12.
PECO Exhibit 2 is a history of payment arrangements listing three payment arrangements:  May 12, 2005, January 20, 2007, and a PUC BCS payment arrangement in June 5, 2007.  None have been kept.



13.
PECO Exhibit 3 is a three-page document with three BCS decisions.



14.
The first page of PECO Exhibit 3 corresponds with the payment arrangement in PECO Exhibit 2 in June 2007, indicating a balance of $11,045.02 and a commercial account.  It states that a budget amount of $1,160, payment arrangement of $3001 to start in June 2007.


15.
Pages two and three of PECO Exhibit 3 are prior BCS decisions which state that the accounts were commercial and therefore, the decisions were closed verbally without a payment arrangement.



16.
PECO is unaware of returning any checks to Complainant.



17.
PECO records indicate that an employee visited the property early in 2007 and confirmed that it was a commercial property.



18.
The difference between “commercial” and “commercial with residential use” are the notifications issued if the account must be terminated.  It does not affect billing rates, which are identical. 

DISCUSSION
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The Complaint simply asks for a payment arrangement and offers no details or other information.  At the hearing, Complainant offered more information, indicating that a PECO employee had visited to see if the account were residential and recommended that he use the “commercial with residential” rate which would be most advantageous.  Complainant states that a PECO employee told him that he could be given a payment arrangement.  Complainant guessed that this occurred in September or October, but the Complaint was filed on July 27, 2007.



Mr. Costello testified that PECO records indicate that a PECO representative was sent to the property early in 2007 and determined that the business was commercial with a residential use.    


Complainant stated that PECO told him that his electric was turned off in September 2007 and therefore, PECO returned two of his checks for payment on his outstanding bill.  When it was pointed out that the formal Complaint was filed in July 2007, he thought that it must have been in July.  It is unclear why this information was given, perhaps to offer an excuse for the spotty payments made on the account, as indicated on PECO Exhibit 1.  He also wanted to claim that PECO had not treated him fairly by not categorizing his business as residential for purposes of applying the residential rate, but a claim of inadequate or unreasonable service had not been included in his Complaint.  PECO’s witness Mr. Costello testified that PECO categorizes Complainant’s account as commercial with residential use, and that PECO records do not show returned checks
.  


Complainant protested that he is mentally retarded with an IQ of about 70, but PECO pointed out that he was able to fill out a PUC complaint form with sufficient detail in 2005.  Complainant admitted to filling out a formal Complaint in 2005, including details, but claims now that he did not know he had to use details in the 2007 complaint.  He responded that he was sent a form directing him to sign, which he did.  He stated that the 2007 directions did not tell him to write anything.  He is incorporated as a nonprofit.  Complainant states that he is on SSI and is a mental health client also.  However, his ability to establish and manage a nonprofit corporation and navigate through the Commission’s informal and formal complaint procedures, as well as his articulate testimony during the hearing, are inconsistent with his statements regarding his mental and intellectual abilities.



PECO requests the balance in full since Complainant has not kept past payment arrangements, and this is a commercial account with residential end use.  PECO has entered into two payment agreements with Complainant, and Complainant has not kept either one.  PECO Ex. 2.  Complainant let his electric bill skyrocket to $11, 995.70 at the time of the hearing and made no attempt to keep the BCS payment arrangement issued May 16, 2007 or to keep up with his monthly billing.  PECO Ex. 3.  



Complainant repeatedly stated that he wants to pay this bill but that he needs a “reasonable” payment arrangement.
 There is no bar to submitting payments, but a review of the account statement shows that Complainant has not paid the bills incurred after he filed his Complaint.  PECO Ex. 1.  He repeated numerous times that the PECO representative who visited his property told him that he could receive a payment arrangement if his account were classified “commercial with residential end use.”  Subsequent testimony from PECO revealed that the visit occurred early in 2007, just after the account was instituted.  This leads to the conclusion that falling behind on his payments was something Complainant expected to do from the start.   He protested vigorously at the hearing that the PECO representative mislead him, leading him to believe that he had a choice between commercial and residential rates.  Mr. Costello testified that Complainant never had the choice of “residential,” but only between “commercial” and “commercial with residential use.”  The difference between these two categories is the type of notifications issued if the account is terminated.  It does not affect billing rates, which are identical.  Complainant protested that the amount reflected in PECO Exhibit 1 is not correct since he claimed that it does not reflect some of his payments.  He did not produce any evidence to substantiate his claims.



Complainant seeks a more favorable payment arrangement than that provided by BCS, which he rejects as he “did not agree to it.”  Complainant is advised that the term “payment agreement” is a legal term appearing in the Public Utility Code to describe the number of months which the Commission is allowed to set for repayment of a customer’s arrearage based on the customer’s income level.  66 Pa. C.S. § 1405.  It is not an “agreement” within the normal meaning of the word at all, and it does not give the customer the ability to negotiate the terms.  



The utility, however, has the ability to negotiate any terms it wishes, and PECO has already done that with this Complainant – twice.  PECO Ex. 2.    



The Commission permits payment arrangements where the commercial customers have an underlying residential use.  Gerald Underwood v. Equitable Gas Company, PUC Docket No. Z-00329132.  Here, BCS gave Complainant six months to pay his arrearage.  PECO Ex. 3.  Instead of working at repaying the arrearage, Complainant failed to make regular payments on his monthly bill, and the arrearage increased.  PECO Ex. 1.  


I note that Section 1405 of the Public Utility Code is permissive and allows the Commission to set a payment agreement.  66 Pa. C.S. § 1405.  The statute does not require that the Commission set one.  Here, where the Complainant has not kept two prior arrangements with the Company, has made no attempt to keep regular payments on his monthly bills, and even appears to have anticipated the ability to enter a payment arrangement before there was an arrearage, he received a payment agreement from BCS which permitted him to pay his arrearage over six months, consistent with the terms set forth in the Public Utility Code.  66 Pa. C.S. § 1405(b)(4).  Complainant has failed to sustain his burden of proving that he is entitled to a payment agreement with better terms.  The BCS decision will be affirmed here, and PECO will be directed to figure the special budget payment according to Complainant’s arrearage at the time that this Order becomes final.  


Complainant is advised that the statute prohibits the Commission from issuing more than one payment agreement if the customer defaults on that agreement.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.

2.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

3.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



4.
The alleged offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



5.
The term “payment agreement” is a legal term appearing in the Public Utility Code to describe the number of months which the Commission is allowed to set for repayment of a customer’s arrearage based on the customer’s income level.  66 Pa. C.S. § 1405.  



6.
The Commission permits payment arrangements where the commercial customers have an underlying residential use.  Gerald Underwood v. Equitable Gas Company, PUC Docket No. Z-00329132.  



7.
Section 1405 of the Public Utility Code is permissive and allows the Commission to set a payment agreement.  The statute does not require that the Commission set one.  66 Pa. C.S. § 1405.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Westley Gates against PECO Energy Company at PUC Docket No. F-02221191 is sustained.



2.
That PECO Energy Company shall set the special budget amount of Westley Gates by adding one-sixth of Westley Gates’ arrearage on the date that this Order becomes final to Westley Gates’ regular budget amount.  


3.
That PECO Energy Company shall charge Westley Gates the special budget amount as figured according to Ordering Paragraph 2, above, for six consecutive months or until the arrearage is eliminated, whichever period of time is shorter.



4.
That PECO Energy Company shall not terminate electric service to Westley Gates as long as Westley Gates remains current on his special budget billing in accordance with this Order, except for valid safety or emergency reasons.



5.
That PECO Energy Company may terminate service to Westley Gates in accordance with the tariff rules and Commission regulations regarding termination of service if Westley Gates fails to keep current on his special budget billing set in accordance with this Order. 



6.
That the Secretary mark this docket closed.

Dated:
February 25, 2008



___________________________








Susan D. Colwell








Administrative Law Judge
� To my knowledge, it is not common practice for utilities to refuse payment on accounts that have outstanding arrearages just because service was terminated, unless the bills have been turned over to a collection agency.  There is no PECO record of account closure, and no indication that an overdue amount had been turned over to a collection agency.  


� He also protests that he did not agree to the payment arrangements, therefore he objects to them being used as evidence against him.  He believes that he is being treated unfairly since he claims that the PECO representative gave him false information when he told him that “residential with commercial” was the best option for him.  However, he failed to include a claim of unfair or unreasonable service in his Complaint.  In addition, PECO testimony established that Complainant is not eligible for a residential rate, and that Complainant is, indeed, better off with the “commercial with residential end use” designation than he would be with “commercial.”
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