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:
Pennsylvania American Water Company
:
Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

On June 18, 2007, Anayasi Acosta-Garboa (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania American Water Company (Respondent) alleging that the Respondent charges a flat rate for service even when there is no consumption of water.  As relief requested, the Complainant simply wrote in the statement “[i]t is time that the water company charge sewer based on water consumption, stop the flat fee of $51.00.”  On August 30, 2007, the Respondent filed an Answer, admitting that the Complainant paid a flat fee for service in accordance with the Respondent’s approved tariff.  The Respondent simultaneously filed New Matter, which asserted that the Formal Complaint failed to state a cause of action for which relief may be granted.
  On September 7, 2007, the Chief Administrative Law Judge (CALJ) issued an Interim Order directing the parties to enter mediation to see if discussion of the matter would result in resolution.  Mediation failed and on November 2, 2007, a Telephone Hearing Notice was sent to the parties notifying them that the initial telephone hearing would be conducted on Tuesday January 10, 2008 at 10:00.  
The hearing convened as scheduled at 10:00 a.m. The Respondent was represented by counsel and was prepared to proceed.  The Complainant was not at her telephone.  An answering machine picked up the call and the message indicated the number belonged to the Complainant.  I left a voice mail message that I would take a brief recess and then retry to reach the Complainant.  At 10:10, I reconvened the hearing.  The Complainant was still not at her telephone.  I left her a voice mail message indicating that the hearing would proceed without her.  The Respondent moved for dismissal of the Complaint based upon the Complainant’s failure to be present and that the issue complained of pertained exclusively to a challenge to the Respondent’s approved tariff.  The Respondent averred that the Complaint should be dismissed because no relief was available to the Complainant as a matter of law.  
FINDINGS OF FACT

1. Notice of the telephonic hearing date and time was properly mailed to the Complainant via the United States Postal Service on November 2, 2007, and was not returned as undeliverable.

2. The Complainant failed to appear for the hearing.
3. The telephone number for the Complainant was the correct number.  The voice message on the Complainant’s answering machine stated the Complainant’s name.

4. The Complainant did not request a continuance of the scheduled hearing prior to the hearing, nor did the Complainant provide a reason for her failure to appear after the scheduled hearing.

5. The Respondent appeared represented by counsel and was prepared to go forward with the scheduled hearing.

DISCUSSION

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.

Notice of the telephonic hearing in this case was sent to the Complainant on November 2, 2007, by regular first-class mail to the Complainant’s corrected address in North Carolina.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The Complainant did not appear at the time of the hearing.  As described above, attempts to call the Complainant were unsuccessful.  The Complainant never notified me of a need for a postponement or of another telephone number where she could be contacted.  Under the circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).



The Complainant bears the burden of proving by substantial evidence that she is entitled to relief.  66 Pa. C.S. § 332(a).  By failing to appear and present any evidence in support of her complaint, the Complainant has failed to meet this burden.
  Thus, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  Accordingly, the merits of the complaint will not be addressed.  Jones v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20054885 (Order entered February 14, 2006); and Mya Lau v. PPL Electric Utilities Corp., Docket No. F‑01816882 (Order entered October 19, 2005).


For the foregoing reasons, the Formal Complaint will be dismissed with prejudice and the following Order will be entered.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701.
2. The due process rights of the Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).
3. By failing to appear and be heard on this complaint, the Complainant has failed to meet her burden of proving that she is entitled to relief.  66 Pa. C.S. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Anayasi Acosta-Garboa against Pennsylvania American Water Company at Docket No. C-20078060 is hereby dismissed with prejudice.
2. That the record be marked closed.
Date:
January 11, 2008



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� At hearing, I suggested to counsel for the Respondent that in the future a preliminary objection could be used to avoid holding an expensive and ultimately unnecessary hearing.  New Matter does not avoid the holding of an unnecessary hearing.  The only outcome of New Matter is the opposing party’s response or failure to respond to it.  If the opposing party does not respond the averments may be deemed admitted.  52 Pa. Code § 5.63(b).  A hearing is still convened under that scenario.  However, my suggestion to file a preliminary objection was incorrect because there are only six (6) available grounds for a preliminary objection, and failure to state a cause of action for which relief may be granted in not one of the six.  The legal tool to avoid an unnecessary hearing, if that is what the Respondent was attempting,  is a motion for judgment on the pleadings or a motion for summary judgment.  52 Pa. Code § 5.102.  Such a motion sets the proceeding up for a decision based upon there being no genuine issue as to a material fact and the moving party is entitled to judgment as matter of law.  52 Pa. Code § 5.102(d)(1).  


� In addition to the Complainant’s failure to appear, the Respondent moved for dismissal based on the fact that the Complainant requested the PUC “stop” the flat fees charged by the Respondent.  Because the Complainant failed to appear and thus failed to meet her burden of proof, this motion need not be reached.
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