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HISTORY OF THE PROCEEDING

On October 18, 2007, Caleeta Crankfield (Complainant) filed a complaint against UGI Utilities, Inc. (Respondent) asserting that the Respondent overestimated her natural gas usage and did not adjust her bill when it calculated her natural gas usage based on an actual meter reading.  The complaint requests that the Commission direct the Respondent to adjust her bill.

The Respondent filed an answer to the complaint on October 31, 2007.  The Respondent denies that it has either overestimated the Complaint’s natural gas usage or failed to adjust her natural gas service bills based on an actual meter reading.  The Respondent asserts that if an overestimate occurs, it corrects the overestimate the next time it obtains an actual meter reading. The Respondent alleges that the Commission’s regulations authorize it to provide estimated bills to its customers every other month.  The Respondent states that it read the Complainant’s meter every other month.  The Respondent requests that the Commission deny the complaint. 

By hearing notice dated November 19, 2007, the Commission scheduled a telephonic hearing for this matter on January 18, 2008 at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on November 20, 2007 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  
I conducted the initial hearing as scheduled on January 18, 2008.  The Complainant appeared, presented testimony and sponsored one exhibit that I admitted into the record.  Larry R. Crayne, Esquire represented the Respondent, which presented one witness and sponsored four exhibits that I admitted into the record.  The initial hearing resulted in a transcript of forty-nine pages.  The record closed on March 7, 2008, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is Caleeta Crankfield, who resides at 214 Harrisburg Street, Steelton, Pennsylvania.  (N.T. 6)



2.
The Complainant has resided at 214 Harrisburg Street since August 2006.  (N.T. 6)



3.
The residence at 214 Harrisburg Street is a first floor, two bedroom apartment.  (N.T. 7)



4.
The Complainant lives at 214 Harrisburg Street with her mother.  (N.T. 7)



5.
The Respondent in this case is UGI Utilities, Inc.  (N.T. 7)



6.
The Complainant keeps the thermostat for the furnace turned off except when the outside temperature goes below forty degrees.  (N.T. 8-9)



7.
The residence at 214 Harrisburg Street is heated by a gas fired hot air furnace.  (N.T. 10) 



8.
The residence at 214 Harrisburg Street has its own furnace.  (N.T. 17)



9.
When the Complainant turns the furnace on in the residence at 214 Harrisburg Street she sets the thermostat to sixty-eight to seventy degrees.  (N.T. 8-11)



10.
The Complainant uses two electric space heaters in the residence at 214 Harrisburg Street during the period from October through March to reduce the amount of natural gas she uses.  (N.T. 8-10) 


11.
One of the electric space heaters that the Complainant uses is located in her bedroom and blows warm air into the kitchen where the thermostat for the gas furnace is located.  (N.T. 23-24)



12.
The Complainant’s bill with a due date of March 2, 2007 for usage in January 2007 shows an estimated usage of 171 cubic feet.  (N.T. 19-21, Crankfield Ex. 1, pg 6., UGI Ex. R-1,)



13.
The Complainant’s bill with a due date of April 2, 2007 for usage in February 2007 shows an actual usage, based on an actual meter read of 155 cubic feet.  (N.T. 19-21, Crankfield Ex. 1, pg 6., UGI Ex. R-1,)



14.
The Respondent uses the number of degree days in a month and an individual customer’s usage to calculate estimated usage for that customer and issues a natural gas usage bill based on that estimated usage.  (N.T. 29-31)



15.
The Complainant’s bills due March 2, 2007 and April 2, 2007 were for the coldest months from September 2006 through November 2007 based on the number of degree days.  (N.T. 30-31, UGI Ex. R-1)



16.
The Respondent provided the Complainant with natural gas service bills based on estimated usage every other month.  (N.T. 31-34, UGI Ex. R-1)



17.
The Respondent provided the Complainant with natural gas service bills based on meter reads every other month.  (N.T. 31-34, UGI Ex. R-1)



18.
The Respondent adjusts the Complainant’s estimated bills based on the meter index.  (N.T. 35-36, UGI Ex. R-1)


19.
The Complainant’s meter has a number that is tied to her account.  (N.T. 38)



20
The Respondent replaced the meter at the residence at 214 Harrisburg Street in 2004.  (N.T. 38)



21. 
The Complainant’s natural gas usage at the residence at 214 Harrisburg Street declined during the time period from November 2006 to April 2007 from the usage of previous tenants for the same months in previous years.  (N.T. 39-40, UGI Ex. R-2)



22.  
The Commission’s Bureau of Consumer Services (BCS) issued a decision dated August 30, 2007 at BCS # 2269617 directing the Complainant to pay $118.00 in budget bill plus $15.00 toward arrearages per month.  (N.T. 41, UGI Ex. R-4)



23. 
The Complainant is in compliance with the decision at BCS #2269617.  (N.T. 40-41, UGI Ex. R-3)   



24.
The Complainant’s balance due for natural gas service at 214 Harrisburg Street is $659.16.  (UGI Ex. R-1)

DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
It appears from the allegations in her complaint that the Complainant is alleging inaccurate estimates of her natural gas usage and the failure of the Respondent to correct the error in subsequent natural gas service bills where the Respondent’s employees read the meter.  The Complainant is disputing the amount of her bills.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980). In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities. If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the respondent.  If the respondent fails to rebut the complainant’s evidence, then the complainant would prevail.  If the respondent places into the record evidence to rebut the complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court has broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Commonwealth Court held that the Commission’s determination that the complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court ruled that, even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the complainant from dismissal because of his or her inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the complainant and if the utility  presents evidence that is co-equal or greater in weight than the complainant’s, the complainant will not have met his or her burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).


Turning to the merits of the case, the Complainant contends that the amount the Respondent has billed her for natural gas service for the two bedroom apartment at 214 Harrisburg Street is too high because only she and her mother live there and she turns the thermostat for her furnace off except when the temperature outside goes below forty degrees.  When the temperature outside is below forty degrees, the Complainant sets the thermostat at sixty-eight or seventy degrees.  (N.T. 10-13)  During the times when the outdoor temperature is above forty degrees, the Complainant uses two electric space heaters to heat her apartment.  (N.T. 8-10)  Based on these steps that she has taken to reduce her natural gas consumption, the Complainant contends that the estimated bills she receives from the Respondent are inaccurate and that subsequent bills calculated by the Respondent based on meter readings taken by the Respondent’s employees do not accurately adjust her bill for the high estimates.  


In support of her contentions, the Complainant points to natural gas service bills from the previous winter.  The bill for current usage of $247.66 with a due date of March 2, 2007 for usage in January 2007 shows an estimated usage of 171 cubic feet.  (N.T. 19-21, Crankfield Ex. 1, pg 6, UGI Ex. R-1,)  The Complainant contends this estimate is too high.  The Complainant’s next bill for current usage of $225.59 with a due date of April 2, 2007 for usage in February 2007 shows actual usage of 155 cubic feet, based on a meter read.  (N.T. 19-21, Crankfield Ex. 1, pg 6, UGI Ex. R-1,)  The Complainant contends that this bill should have been much lower in order to compensate for the high estimate from the previous month.  The Complainant is incorrect.  



Turning first to the Complainant’s contention that the Respondent’s estimates are inaccurate, there are no Commission regulations governing the accuracy of estimated utility bills.  In the absence of any regulations governing the accuracy of estimated utility bills, the statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service. Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968)  As a general proposition neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 requires public utilities to provide reasonable and adequate, not perfect service.  My research did not reveal any Commission decisions that have established a standard for what constitutes reasonable accuracy of estimated utility bills.


The Commission’s regulations allow the Respondent to provide estimated bills to the Complainant.  The Commission regulations regarding meter reading requirements are set forth at 52 Pa. Code §56.12 and state in part:
 56.12. Meter reading; estimated billing; ratepayer readings.

 Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel. 

* * *

   (2)  Estimates for bills rendered on a monthly basis. If a utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill. The resulting bills shall be based on the information provided, except for an account where it is apparent that the information is erroneous. 

     (i)   Upon the request of the ratepayer, the utility shall, at least annually, provide preaddressed postcards on which the ratepayer may note the reading. The utility shall provide additional preaddressed postcards on request. 

     (ii)   The utility may establish due dates by which the postcards shall be received for a bill to be based upon the meter reading of the ratepayer or occupant. If the reading of a ratepayer is not received by that due date, the utility may estimate the quantity of usage. 

   (3)  Estimates permitted under exigent circumstances. A utility may estimate the bill of a ratepayer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading. 

   (4)  Estimates when utility personnel are unable to gain access. A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply: 

     (i)   The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading. 

     (ii)   The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings. 

     (iii)   The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read. 

* * *

   



The general rule is that the utility shall render bills based on actual meter readings by utility company personnel.  A utility can render estimated bills if the customer has the opportunity to provide a customer reading every other month.  Only when utility personnel are unable to gain access to the meter can a utility estimate the bills more often, and then the utility must obtain an actual reading every six months, or once every twelve months provided that the customer has submitted a reading.  The regulation requires that at a minimum, the utility obtain an actual reading every twelve months.


The regulation at 52 Pa. Code §56.12(5) also provides that a utility may render bills on the basis of readings from a remote reading device.  The regulation at 52 Pa. Code §56.2 defines a remote reading device as follows:



A device which by electrical impulse or otherwise transmits 
readings from a meter, excluding devices that permit direct 
interrogation of the meter, usually located within a residence, 
to a more accessible location outside of a residence.



If the utility renders bills on the basis of readings from a remote reading device, 52 Pa. Code §56.12(5)(i) mandates that it shall obtain an actual reading at least once every five years to verify the accuracy of the remote reading device.  



In this case, the Respondent explained that it calculated the Complainant’s estimated bills based on the number of degree days in a month, the Complainant’s base load and her patterns of usage.  The Respondent’s witness, Mr. Sload, testified that the Respondent uses these factors in a formula to arrive at the Complainant’s estimated monthly usage.  (N.T. 30-35)  The Respondent adjusts this formula when it notes that the Complainant’s usage pattern changes.  (N.T. 35)


Mr. Sload addressed the Complainant’s allegation that her bill for $247.66 with a due date of March 2, 2007 for usage in January 2007 showing an estimated usage of 171 cubic feet was inaccurate. (N.T. 30-31, UGI Ex. R-1,)  Mr. Sload testified that this bill was for usage that occurred during a time period when there was a high number of degree days.  The higher the number of degree days, the higher the Complainant’s estimated usage would be.  (N.T. 30-31)


The Complainant’s bills with the due dates of March 2, 2007 and April 2, 2007 illustrate the accuracy of the Respondent’s estimates.  The bill with the due date of March 2, 2007 was based on estimated usage of 171 cubic feet for thirty-two days.  There were 1057 degree days for the usage period.  The bill with the due date of April 2, 2007 was based on a meter reading showing actual usage of 155 cubic feet for twenty-nine days.  There were 1089 degree days for the usage period.  Both bills show approximately the same per day usage with the difference in the amount of the bills due mostly to the shorter usage period for the bill due April 2, 2007.



I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent’s estimated utility bills were so inaccurate as to constitute unreasonable service.  The Respondent has used reasonable methods to calculate the Complainant’s estimated utility bills and those estimated bills are reasonably accurate.  



I will now address the Complainant’s contention that the Respondent’s bills based on meter readings did not accurately adjust her bill for the high estimates.  The Complainant appears to allege that the Respondent’s bills are based on meter readings that are inaccurate.  The Complainant contends that the amount the Respondent has billed her for natural gas service is too high because only she and her mother live there and she turns the thermostat for her furnace off except when the temperature outside goes below forty degrees.  When the temperature outside is below forty degrees, the Complainant sets the thermostat at sixty-eight or seventy degrees.  (N.T. 8-11)  During the times when the outdoor temperature is above forty degrees, the Complainant uses two electric space heaters to heat her apartment.  (N.T. 8-11)  Based on these steps that she has taken to reduce her natural gas consumption, the Complainant contends that the meter readings taken by the Respondent’s employees are not accurate.


The Respondent does not dispute that the Complainant uses space heaters.  The Respondent does question whether the Complainant actually turns her furnace off or just turns the thermostat to its lowest setting.  (N.T. 22-25, 46)  However, it is undisputed that the furnace operates some of the time to heat the apartment. 


The Respondent does not dispute that the Complainant has reduced her gas consumption.  In fact, the Respondent presented evidence that the Complainant used almost four hundred cubic feet less natural gas than previous tenants at the 214 Harrisburg Street address for the same six month period in prior years.  (N.T. 39-40, UGI Ex. R-2)  The Complainant also uses less gas per degree day than the previous tenants in prior years.  (N.T. 39, UGI Ex. R-1)  


The Respondent also presented evidence that it obtained actual meter readings from the 214 Harrisburg Street address every other month in compliance with Commission regulations.  (N.T. 30-35, UGI Ex. R-1)  At first, the Respondent obtained readings from the meter itself and starting in November 2007, obtained readings from a remote reading device.  (N.T. 32)  Mr. Sload also testified that the Respondent had replaced the meter at 214 Harrisburg Street in 2004.  (N.T. 38)  Mr. Sload explained that the actual meter readings every other month act to adjust the estimated bills based on the meter index. (N.T. 35-36)  


The Complainant’s bills with the due dates of March 2, 2007 and April 2, 2007 illustrate how the actual meter readings adjust the estimated bills.  The March 2, 2007 bill shows a previous meter reading by the Respondent of 2512 and a current estimated reading of 2683.  Subtracting the previous reading from the current estimated reading yields the estimated usage of 171 cubic feet.  The April 2, 2007 bill shows the previous month’s estimated reading of 2683 and a current meter reading by the Respondent of 2838.  Subtracting the previous month’s estimated reading form the current actual reading yields the actual usage of 155 cubic feet.  Any inaccuracy of the previous month’s estimated usage is corrected by the following month’s actual reading based on the meter index.  I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent’s utility bills based on its meter readings are inaccurate or that the Respondent inaccurately adjusts her bill for the previous month’s estimated bill.


The Complainant presented no evidence, other than her opinion, that her gas bills could not be accurate because she turned the furnace off some of the time and used electric space heaters.  A customer cannot establish a case merely by stating his or her personal beliefs.  The Complainant’s evidence on this issue consists mostly of assertions.  These assertions, no matter how honest or strong, cannot form the basis of a finding in her favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)      


Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent’s estimated bills are so inaccurate as to be unreasonable.  I also conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent’s bills based on meter readings are inaccurate or that the Respondent inaccurately adjusted her bill for the previous month’s estimated bill.  Since the Complainant has failed to establish the allegations set forth in her complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.


2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §§332(a).


4.
The Complainant's burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).



5.
The Complainant has not met her burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).


6.
The bills rendered by Respondent to Complainant were true and correct.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Caleeta Crankfield against UGI Utilities, Inc. at Docket No. C-20078423 is hereby denied.



2.
That the record at Docket No. C-20078423 is marked closed.

Date:
March 11, 2008
______________________________



David A. Salapa



Administrative Law Judge
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