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:

National Fuel Gas Distribution Corporation

:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 31, 2007, Thomas Burford (Complainant) filed a formal complaint (complaint) against National Fuel Gas Distribution Corporation (Respondent) alleging that Respondent was unlawfully denying him service in his name until he pays the outstanding balance owed by his wife.  On February 20, 2007, Respondent filed an answer denying that it is acting unlawfully.  
By Telephone Hearing Notice dated February 26, 2007, an initial telephonic hearing was scheduled for May 4, 2007.  On March 6, 2007, I issued a prehearing order that set forth certain procedural rules that would be followed in this case.  On April 16, 2007, Respondent filed a motion requesting a continuance of the hearing.  The motion was granted.  The hearing was rescheduled to June 21, 2007.
The initial telephonic hearing was held as scheduled.  Complainant appeared pro se and testified.  He introduced two exhibits, both of which were admitted into evidence.  Respondent was represented by Lee Hartz, Esq.  Respondent presented the testimony of Kathy Whipple, Director of Quality Assurance for Respondent.  Respondent introduced seven exhibits, all of which were admitted into evidence.
The hearing transcript consists of 62 pages.  The record closed on July 23, 2007.  
FINDINGS OF FACT
1.
Complainant, Thomas Burford, resides as a tenant at 411 McClelland Street, Apartment # 1, Cambridge Springs, PA 16403.  Tr. 5; Complainant Ex. 1.
2.
Complainant and his wife, Julie Burford, moved into the McClelland Street apartment in January 2002.  Tr. 15-16; NFG Ex. G. 
3.
Both Complainant and his wife’s names appear on the residential lease, and both of them signed the lease.  NFG Ex. G.

4.
Complainant and his wife and the landlord, H. William Van Metre, III, entered into the residential lease on January 11, 2002, and the lease extended to May 2005.  Tr. 44; NFG Ex. G.
5.
The residential lease was for one year beginning on February 1, 2002.  Beginning on February 1, 2003, the lease ran from month-to-month.  NFG Ex. G.

6.
Paragraph number 5 of the residential lease agreement provided that Complainant and his wife were responsible for the cost of all utilities.  NFG Ex. G.

7.
Gas service to the McClelland Street apartment was provided by Respondent.  Gas service was in the name of Julie Burford from January 30, 2002 through April 18, 2005.  NFG Exs. E, F.
8.
On April 18, 2005, Respondent terminated gas service to the McClelland Street apartment for nonpayment.  Tr. 29, 43.
9.
The total outstanding gas bill balance as of April 18, 2005, is $4,431.80.  Tr. 29, 43.
10.
The Burfords and their two children were enrolled in Respondent’s Low Income Residential Assistance (LIRA) Program from May 10, 2002 to October 13, 2004.  Tr. 33-34; NFG Ex. A.

11.
Respondent’s LIRA Program includes a discounted rate and arrearage forgiveness.  Tr. 34.

12.
It is Respondent’s policy to require anyone over 18 years of age to sign the LIRA Program application and to hold those persons responsible for payment of any outstanding gas bill balance that accrues while the persons are enrolled in the LIRA Program.  Tr. 36.

13.
Complainant moved out of the McClelland Street apartment around Christmastime 2002 when he separated from his wife.  However, he continued to see his wife and spend time at the McClelland Street apartment.  Tr. 16-17.

14.
In June 2003, Julie Burford contacted Respondent, claimed that her bills were too high, and stated that she suspected that she was being charged for gas heat delivered to the second floor apartment.  Tr. 37.

15.
On June 16, 2003, Respondent found that there was in fact foreign load on Julie Burford’s meter.  It found that gas supplied to the upstairs hallway was registering on her meter.  Tr.40.

16.
Respondent gave the landlord one week to correct the foreign load problem.  Tr. 38-39.

17.
The landlord corrected the foreign load problem on July 5, 2003.  Tr. 40.

18.
Respondent conducted an investigation on July 8, 2003, and found that the foreign load problem had in fact been corrected.  Tr. 40.

19.
Respondent did not adjust Julie Burford’s gas bill to eliminate the charges associated with the period when Respondent knew that foreign load was on the meter.  Tr. 40.

20.
In July 2006, Complainant moved back into the McClelland Street apartment on a full-time basis, and attempted to have gas service placed in his name.  Respondent however, told him that he would have to pay the outstanding balance of $4,431.80 before it would provide gas service.  Tr. 8, 29, 43. 
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Company, F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Company, 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).


The present case involves gas service provided to a first floor apartment located at 411 McClellan Street, Cambridge Springs, PA which was rented by Complainant and his wife, Julie Burford.  Respondent provided gas service to the property from January 30, 2002, through April 18, 2005.  On April 18, 2005, Respondent terminated service to the apartment for nonpayment.  At the time that service was terminated, the outstanding balance on the gas bill was $4,431.80.  In June 2006, Complainant contacted Respondent to have gas service restored and placed in his name.  Respondent refused to restore service to the apartment until Complainant paid the outstanding balance on the bill. 



Complainant raises two issues.  The first issue is whether Respondent may legally require him to pay the outstanding balance on the gas bill before it restores service and places it in his name.  The second issue is whether he is legally responsible for payment of that portion of the gas bill associated with foreign load.


In regard to the first issue, Complainant asserts that the outstanding balance on the gas bill is solely his wife’s responsibility to pay.  In support of his assertion, Complainant testified that the gas service account was in his wife’s name and that she handled the gas bills.  Tr. 16.  Complainant also stated that he did not live in the apartment during the entire time that gas was being used and the bills were accumulating.  Complainant testified that he moved out of the apartment around Christmastime 2002 when he and his wife separated.  Tr. 16-17. Complainant stated that he stayed at his sister’s house for six months after he moved out of the McClelland Street apartment.  Tr. 17.  Complainant admitted however that he continued to see his wife and spend time at the McClelland Street apartment even after separating from her.  Tr. 16-17.  Complainant testified that both he and his wife moved out of the McClelland Street apartment sometime in 2004.  Tr. 17-18.  Complainant stated that someone by the name of “Jerry Wonderland” moved into the apartment in 2004 after he and his wife moved out.  Tr. 18.  Complainant testified that he moved back into the apartment in July of 2006.  Tr. 8. 


Respondent’s witness, Kathy Whipple, did not deny that the gas service account was in the name of Complainant’s wife, Julie Burford.  However, she testified that Complainant did reside at the property during the time that the outstanding balance accrued, and that Sections 1407(d) and (e) of the Public Utility Code (66 Pa.C.S. §§ 1407(d) and (e)) are controlling in this case.  Tr. 44-46.  She noted that Section 1407 (d) of the Public Utility Code provides that a public utility, before restoring service to a property, may require the applicant to pay the outstanding balance if the applicant resided at the property during the time in which the outstanding balance accrued.  Tr. 45.  Ms. Whipple went on to note that Section 1407(e) of the Public Utility Code provides that “[a] public utility may establish that an applicant resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.”  Tr. 45-46.  In support of its position that Complainant resided in the apartment during the time in which the outstanding balance accrued, Respondent produced the residential lease agreement between the landlord, H. William Van Metre, III and Complainant and his wife.  Tr. 44; NFG Ex.G.  Ms. Whipple testified that the residential lease was in the names of both Complainant and his wife, and that the residential lease ran from February 1, 2002 to May 2005. Id.  Also in support of its position that Complainant resided in the property during the time that the outstanding balance accrued, Respondent produced a document entitled “LIRA Participant Data.”  NFG Ex. A.  The document indicated that the Burfords and their two children were enrolled in Respondent’s Low Income Residential Assistance (LIRA) Program from May 10, 2002 to October 13, 2004, according to Ms. Whipple’s testimony.  Tr. 33-34; NFG Ex. A.  Ms. Whipple testified that it is Respondent’s policy to require anyone over 18 to sign the application, and that Complainant in fact signed the application.  Tr. 36.  Ms. Whipple also testified that it is Respondent’s policy to hold persons over 18 responsible for payment of any outstanding gas bill balance that accrues at their residence while they are enrolled in the LIRA Program.  Id.


I agree with Respondent that 66 Pa.C.S. §§1407(d) and (e) are controlling with respect to the first issue raised by Complainant.  Section 1407(d) of the Public Utility Code provides that a public utility may require an applicant for service to pay an outstanding balance that accrued during the time that the applicant resided at the property.  Therefore, Complainant may be required to pay for gas consumed while he resided at the property even though the gas account was in his wife’s name. 


The period in question is from January 30, 2002 (when gas service was initiated) to April 18, 2005 (when gas service was terminated for nonpayment).  Complainant indicated that he resided fulltime at the property from January 30, 2002 to Christmastime (sometime late December) 2002, when he moved out of the apartment when he and his wife separated.  Complainant testified that during the first six months after moving out, he lived with his sister.  Complainant did not otherwise state where he lived after moving out of the McClelland Street apartment.  Complainant however admitted to continuing to see his wife and spending time at the McClelland Street apartment even after he separated from his wife.  Complainant testified that both he and his wife moved out of the McClelland Street apartment sometime in 2004.



Section 1407(e) of the Public Utility Code describes how a public utility may establish that an applicant previously resided at a property at which he wants utility service restored.  The public utility may produce a mortgage, deed or lease information, a commercially available consumer credit reporting service or use other methods approved as valid by the Commission.  The residential lease agreement produced by Respondent shows that both Complainant and his wife executed a contract to reside in the property from February 2002 to May 2005.  I also note that the account statements in Julie Burford’s name, which were produced by Respondent, show gas usage from January 30, 2002 to April 18, 2005.  See, NFG Exhibits E and F.  Complainant provided no support for his claim that he and his wife moved out of the apartment in 2004, and that a “Jerry Wonderland” moved into the apartment at that time.  There is also no evidence that Complainant at any time attempted to remove or extract himself from the residential lease agreement.  Documentary evidence (NFG Exhibit A) shows that Complainant and the other members of his family were enrolled in Respondent’s LIRA Program from May 10, 2002 to October 13, 2004.  Complainant by his own admission continued to see his wife and spend time with her at the apartment even after they separated.  



After considering all of the evidence in this case, I was persuaded by Respondent’s testimonial and documentary evidence regarding the residential lease agreement, the account statements, the LIRA data, as well as Complainant’s admission that he continued to spend time with his wife at the apartment even after they separated.  Consequently, I find that Complainant resided at the McClelland Street property for the entire period in question, January 30, 2002 to April 18, 2005.  Therefore, Respondent may legally require Complainant to pay the entire outstanding balance that accrued at the property during that time, consistent with the income guidelines set forth at 66 Pa.C.S. §1407(c)(2), and minus the bill adjustment discussed below.


The second issue raised by Complainant is whether he can legally be held responsible for payment of that portion of the gas bill associated with foreign load.  In June 2003, Julie Burford contacted Respondent, claimed that her bills were too high, and stated that she suspected that she was being charged for gas heat delivered to the second floor apartment.  Tr. 37.  On June 16, 2003, Respondent’s representatives visited the Burfords’ apartment and found that there was in fact foreign load on their meter.  Tr. 40.  They found that gas supplied to the upstairs hallway was registering on the Burfords’ meter.  Tr. 40.  Respondent consequently contacted the apartment building’s landlord and gave him one week to correct the foreign load problem.  Tr. 38-39.  On July 5, 2003, the landlord informed Respondent that he had corrected the foreign load problem.  Tr. 40.  On July 8, 2003, Respondent conducted an investigation at the apartment building and verified that the foreign load problem had been corrected.  Tr. 40.  Respondent, however, did not adjust Julie Burford’s bill to eliminate the charges associated with the period when Respondent knew that there was foreign load on her meter.  Tr. 40.  According to the testimony of Respondent’s witness, Kathy Whipple, Respondent advised Ms. Burford that it was a matter for her to work out with the landlord.  Tr. 39-40.


Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. §1529.1(b), provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis supplied.)  See also, Del Vecchio v. PPL Electric Utilities Corp., Z-01464793 (September 13, 2005); Afshari v. PPL Electric Utilities Corporation, C-20055547 (August 15, 2007).  In Del Vecchio, the Commission found PPL in violation of 66 Pa.C.S. §1529.1 because it failed to transfer the complainant’s electric account to the landlord when it found foreign load on the complainant’s meter.



In the present case, Respondent was required by law to transfer Julie Burford’s gas account to the landlord, H. William Van Metre, III, when Respondent found foreign load on her meter on June 16, 2003.  See, Del Vecchio v. PPL Electric Utilities Corp., Z-01464793 (September 13, 2005); Afshari v. PPL Electric Utilities Corporation, C-20055547 (August 15, 2007).  The gas account should have then remained with the landlord until July 8, 2003, when Respondent verified through an investigation that the landlord had corrected the foreign load problem.  Id.  By not transferring Ms. Burford’s gas account to the landlord when it found foreign load on her meter, Respondent violated 66 Pa.C.S. §1529.1.  Consequently, Respondent is directed to adjust the outstanding balance on the Burford account by eliminating the charges for gas usage during the period from June 16, 2003 (when Respondent found foreign load on the meter) to July 8, 2003 (when Respondent found that the foreign load problem had been corrected).  Respondent is to make the bill adjustment and send it to Complainant within thirty (30) days of the Commission’s final order in this proceeding.



Respondent is also subject to penalty for violating 66 Pa.C.S. §1529.1.  Respondent violated that section of the Public Utility Code when it failed to transfer Julie Burford’s gas account to the landlord on June 16, 2003, when it found foreign load on her meter.  The Commission’s policy statement at 52 Pa. Code §69.1201 sets forth ten (10) factors to be considered in determining an appropriate penalty when a violation of the Public Utility Code or Commission regulations occurs.  My consideration of those factors under the facts of the present case results in my imposition of a $250.00 fine.  My determination of the fine is explained below.



The first factor under the Commission’s policy statement is whether the conduct was of a serious nature.  The Commission defines conduct of a serious nature as involving willful fraud or misrepresentation, for example.  The Commission defines less egregious conduct as involving an administrative filing or technical error, for example.  The conduct in the present case is not of a serious nature as defined in the Commission’s policy statement.  However, it is more than just an administrative filing or technical error.  I find that the conduct in this case falls somewhere in between.  I find that Respondent was negligent in either not knowing or not following the law pertaining to foreign load. 


The second factor is whether the consequences of the conduct were of a serious nature.  The Commission defines conduct of a serious nature as involving personal injury or property damage, for example.  The consequences of the conduct in the present case was Respondent billing Ms. Burford for a higher amount than it would have had it followed the law.  However, from a review of the account statements produced in this case (NFG Exhibits E and F) it does not appear that the amount billed during the twenty-two day period of known foreign load (June 16 to July 8, 2003) was large, and the billing did not result in the termination of service.  (Service was terminated for nonpayment on April 18, 2005.)  Therefore, the consequences of the conduct was not of the most serious nature under the Commission’s policy statement.



The third factor is whether the conduct was deemed intentional or negligent.  As I stated in regard to the first factor, Respondent was negligent in either not knowing or not following existing law in regard to transferring the tenant’s account to the landlord when it finds foreign load on the tenant’s meter.  Because the conduct was negligent as opposed to intentional, a higher penalty is not warranted pursuant to the Commission’s policy statement. 



The fourth factor is whether the public utility made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  There is no evidence in the present case that Respondent made efforts to its internal practices and procedures so as to avoid future violations of the Public Utility Code.  Respondent indicated that when foreign load is found on a tenant’s meter, it is the tenant’s responsibility to obtain compensation from the landlord.  Tr. 39-40.  However, a mitigating factor is that Respondent gave the landlord one week to resolve the foreign load problem.  Tr. 38-39.  The landlord resolved the problem in 20-22 days.  Tr. 40.  However, it is not clear from the record what if anything Respondent would have done if the landlord had not resolved the foreign load problem.


The fifth factor is the number of customers affected and the duration of the violation.  Julie Burford as the customer of record, and Complainant as the applicant for service were affected by the violation.  The duration of the violation was at least 20-22 days.  (On June 16, 2003, Respondent found the foreign load; on July 5, 2003, the landlord notified Respondent that he had corrected the problem; and on July 8, 2003, Respondent verified that the problem had been corrected.)



The sixth factor is the public utility’s compliance history.  There is no evidence of record in the present case regarding the Respondent’s compliance history.



The seventh factor is whether the public utility cooperated with the Commission’s investigation.  Since there was no Commission investigation in the present case, the seventh factor does not apply.


The eighth factor is whether the amount of the civil penalty will deter future violations.  Under the facts of the present case, a $250.00 fine is just and reasonable and in the public interest.



The ninth factor refers to past Commission decisions in similar situations.  In Del Vecchio, PPL was fined $500.00 for a violation of 66 Pa.C.S. §1529.1.  However, in that case PPL waited three years before transferring the complainant’s electric account to the landlord.  Because in the present case only 22 days elapsed between the time Respondent found foreign load on the Burfords’ meter and the time Respondent verified that foreign load had been removed from their meter, the penalty in the present case should be less than the penalty imposed in the Del Vecchio case. 


The tenth factor is any other relevant factors.  In regard to the present case, no other relevant factors come to mind in the determination of a penalty that is just, reasonable and in the public interest.


In consideration of all of the factors presented in the Commission’s policy statement at 52 Pa. Code §69.1201, I impose a fine of $250.00 against Respondent for violation of 66 Pa.C.S. §1529.1.  Respondent is to pay the fine within twenty (20) days of the Commission’s final order. 


In conclusion, Complainant’s complaint is sustained in part and denied in part.  Complainant’s complaint that Respondent wrongfully required that he pay the outstanding balance on Julie Burford’s bill as a condition of having service restored and placed in his name, is dismissed.  Complainant’s complaint that Respondent wrongfully billed Julie Burford for service during a period when it knew that foreign load was on her meter, is sustained.



Respondent is required, within thirty (30) days of the Commission’s final order to provide Complainant with an adjusted outstanding bill that eliminates the charges for gas usage during the period from June 16, 2003 to July 8, 2003.  Also, within thirty (30) days of the Commission’s final order, Respondent is to provide Complainant with payment terms for restoration of service that are consistent with 66 Pa.C.S. §1407(c).
  Respondent is also required to pay a $250.00 fine within twenty (20) days of the Commission’s final order.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant met his burden of proof in part and failed to meet his burden of proof in part.
4.
The record in this case supports a finding that Complainant resided with his wife in the apartment which received gas service from January 30, 2002 to April 18, 2005, and that Respondent may require that he pay the outstanding bill for service as a condition for restoring service, consistent with 66 Pa.C.S. §1407(c).

5.
The record in this case supports a finding that Respondent violated 66 Pa.C.S. §1529.1 when it failed to transfer Julie Burford’s account to the landlord when Respondent discovered foreign load on her meter.

6.
It is just, reasonable and in the public interest to require Respondent to provide Complainant with an adjusted outstanding bill that eliminates the charges for gas usage during the period from June 16, 2003 to July 8, 2003.

7.
It is just, reasonable and in the public interest to fine Respondent $250.00 for violating 66 Pa.C.S. §1529.1.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Thomas Burford against National Fuel Gas Distribution Corporation at Docket No. C-20077324 is sustained in part and dismissed in part.
2.
That Complainant’s complaint that Respondent wrongfully required that he pay the outstanding balance on Julie Burford’s bill as a condition of having service restored and placed in his name, is dismissed.

3.
That Complainant’s complaint that Respondent wrongfully billed Julie Burford for service during a period when it knew that foreign load was on her meter, is sustained. 

4.
That Respondent shall within thirty (30) days of the Commission’s final order provide Complainant with an adjusted outstanding bill that eliminates charges for gas usage during the period from June 16, 2003 to July 8, 2003.

5.
That Respondent shall within thirty (30) days of the Commission’s final order provide Complainant with payment terms for restoration of service that are consistent with 66 Pa.C.S. §1407(c).

6.
That Respondent shall within twenty (20) days of the Commission’s final order pay a civil penalty in the amount of $250.00, by submitting a certified check for that amount to:


James J. McNulty, Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265


Harrisburg, PA 17105-3265

7.
That Respondent cease and desist from further violation of the Public Utility Code.

8.
That this case be marked closed.

Date: January 24, 2008


_________________________________________







Charles E. Rainey, Jr.






Administrative Law Judge
	� 	At the hearing Ms. Whipple testified that it was Respondent’s position that Complainant pay $1,000 and make arrangements to pay the balance, as a condition of having service restored and placed in his name.  Tr. 46-47.  Ms. Whipple stated that Respondent’s position was consistent with 66 Pa.C.S. §1407.  Tr. 46-47.
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