BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Herbert E. Dickson
 



:








:


v.





:

C-20077763







:

Sprint Communications Company L.P.

:
INITIAL DECISION

Before

Mark A. Hoyer
Administrative Law Judge

HISTORY OF THE PROCEEDING
            On May 7, 2007, Herbert E. Dickson (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against “Sprint” alleging that there are incorrect charges on his telephone bill.  The Commission’s Secretary’s Bureau listed United Telephone Company of PA (“United”) as the named Respondent when the case was docketed.  The Secretary’s Bureau served the formal complaint and notice from the Commission pursuant to 66 Pa. C.S. §702 on United.  United did not file an answer or satisfy the complaint.



On July 16, 2007, a Telephone Hearing Notice was sent to Mr. Dickson and United advising both parties that an initial telephonic hearing was scheduled for Wednesday, August 22, 2007.  A standard prehearing order was issued by the undersigned to both parties on July 17, 2007.  



 On July 19, 2007, the undersigned received an e-mail message from Jennifer A. Duane, Esquire.  In the e-mail message, attorney Duane advised the undersigned, inter alia, that Mr. Dickson is a customer of “Sprint Communications Company L.P.” (“Sprint L.P.”) and that Sprint L.P. is the correct Respondent for this formal complaint, not United.  Sprint L.P. was not served by the Commission with notice and the formal complaint.  Sprint L.P., therefore, did not file an answer or satisfy the complaint.  The undersigned telephoned Mr. Dickson and verified the information provided by attorney Duane.


On July 25, 2007, the undersigned issued an Interim Order Cancelling Hearing, Removing the Named Respondent from the Proceeding, Adding a New Respondent Party to the Proceeding, Amending the Case Caption and Service List, and Directing that New Respondent Satisfy the Complaint or File an Answer.  United was removed from this proceeding as the named Respondent and Sprint L.P. replaced United as the named Respondent.  



Sprint L.P. filed an answer, dated August 15, 2007, requesting that Mr. Dickson’s complaint be dismissed for lack of subject matter jurisdiction since the Commission does not regulate the operations of wireless service providers and for failure to state a claim upon which relief may be granted.  



On September 13, 2007, a Telephone Hearing Notice was sent to Mr. Dickson and Sprint L.P. (the parties) scheduling an initial telephonic hearing for Thursday, October 11, 2007 at 10:00 a.m.  On September 24, 2007, a Time Change Telephone Hearing Notice was mailed to the parties rescheduling the initial hearing for Thursday, October 11, 2007 at 1:00 p.m. 


On September 24, 2007, Garnet M. Goins, Esquire, filed a Motion to Dismiss and Request for Continuance of Telephonic Hearing Date.  A Second Prehearing Order Converting Scheduled Initial Telephonic Hearing into a Telephonic Prehearing Conference was issued by the undersigned on October 1, 2007.  On October 2, 2007, Bradford M. Stern, Esquire, entered his appearance on behalf of Sprint L.P., asking that counsel of record for Sprint L.P., Jennifer A. Duane, Esquire, be removed from the service list.  Attorney Stern simultaneously filed a Motion for Admission Pro Hac Vice for the admission of Garnet Goins, Esquire in this proceeding.      

The telephonic prehearing conference was held as scheduled on October 11, 2007 at 1:00 p.m.  Mr. Dickson was not present for the conference and his failure to appear was not explained.  Attorney Stern appeared on behalf of Sprint L.P.  Garnet Goins, Esquire was also present for the conference.  Attorney Stern made an oral motion to dismiss Mr. Dickson’s complaint because of his failure to appear at the conference.  The undersigned ordered counsel to reduce his motion to writing and serve it on Mr. Dickson.  The undersigned further ordered that counsel set forth in said motion that Mr. Dickson has twenty (20) days to respond to the motion.



On October 12, 2007, counsel for Sprint L.P. filed a Motion for Dismissal of Complaint for failure to prosecute the complaint.  Mr. Dickson did not file a response to the motion.  



On November 6, 2007, the transcript of the telephonic prehearing conference, consisting of eleven (11) pages, was received.  The undersigned issued an Interim Order Closing the Record on that same date.  This matter is now ripe for decision.   
FINDINGS OF FACT

1.
On May 7, 2007, Complainant filed a formal complaint with the Commission against Respondent.  
2.
By Time Change Telephone Hearing Notice dated September 24, 2007 and a Second Prehearing Order Converting Scheduled Initial Telephonic Hearing into a Telephonic Prehearing Conference issued October 1, 2007, Complainant was notified that a prehearing conference on his complaint was scheduled for Thursday, October 11, 2007 at 1:00 p.m.  Both of these documents were mailed to Complainant at the address provided on his complaint and were not returned to the Commission by the United States Postal Service.

3.
Complainant failed to appear for the prehearing conference.

4.
Complainant did not settle or withdraw his complaint prior to the scheduled prehearing conference or obtain a continuance.
5. Complainant did not request a continuance.
6. Complainant did not respond to Respondent’s Motion for Dismissal of 

Complaint for failure to prosecute the complaint filed on October 12, 2007.  Complainant did not respond to Respondent’s Motion to Dismiss and Request for Continuance of Telephonic Hearing Date filed September 24, 2007.  Complainant also did not respond to Respondent’s Motion for Admission Pro Hac Vice.     
DISCUSSION                       
Notice of the telephonic prehearing conference in this case was sent to Complainant on September 24, 2007 by regular first-class mail to the address stated in the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, the undersigned issued a Second Prehearing Order Converting Scheduled Initial Telephonic Hearing into a Telephonic Prehearing Conference on October 1, 2007, which, inter alia, reminded the parties of the date and time of the scheduled conference.  This Order also directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); and Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 449 A.2d 658 (1982).


Complainant did not appear and was not available when I called for the prehearing conference on the scheduled date and at the scheduled time.  I called Complainant’s telephone number listed on the Time Change Telephone Hearing Notice dated September 24, 2007 twice.  I called promptly at 1:00 p.m. and then called a second time at 1:15 p.m.  There was no response.  The telephone continued to ring.  An answering machine did not pickup, therefore, I was unable to leave a message for Mr. Dickson. 



I also attempted to reach Mr. Dickson at an alternate number he provided.  I called this alternate number at 1:02 p.m. and again at 1:03 p.m.  Each time I recorded an answering machine message for Mr. Dickson, identifying myself and stating the purpose of the call.  I telephoned this alternate number one last time at 1:15 p.m. but was unable to reach Mr. Dickson.      
In Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995), the Commission articulated a policy whereby complaints are dismissed, with prejudice, when complainants fail to appear at scheduled hearings in order to prosecute their complaints.  Because such a failure to appear at a prehearing conference has the same effect of frustrating the orderly resolution of disputes before the Commission, the undersigned concludes that it is a logical application of the Commission’s policy to dismiss, with prejudice, a complaint where the complainant fails to appear for a scheduled prehearing conference.  See 52 Pa. Code §5.245.  
Given that Mr. Dickson’s failure to appear was for a scheduled prehearing conference and not a hearing, the undersigned did not grant Sprint L.P.’s oral motion to dismiss at the conference.  Instead, the undersigned required Sprint L.P. to reduce the motion to writing and notify Mr. Dickson that he could respond to the motion.  Sprint L.P. filed a Motion for Dismissal of Complaint on October 12, 2007.  Mr. Dickson did not respond to this motion.   

Accordingly, Respondent’s Motion for Dismissal of Complaint filed on October 12, 2007 to dismiss for failure to prosecute is granted.   
Additionally, Respondent’s unopposed Motion for Admission Pro Hac Vice for the admission of Garnet Goins, Esquire in this proceeding is granted.  See 52 Pa. Code §1.22(b) and §5.103.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. §701.
             2.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).



3.
The due process rights of Complainant have been fully protected in this proceeding.


ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of Sprint Communications Company L.P. to dismiss the complaint of Herbert E. Dickson dated October 12, 2007 at Docket No. C-20077763 is granted.

2.
That the Motion for Admission Pro Hac Vice for the admission of Garnet Goins, Esquire in this proceeding filed by Sprint Communications Company L.P. is granted.  

3.
That the complaint filed by Herbert E. Dickson against Sprint Communications Company L.P. at Docket No. C-20077763 is dismissed with prejudice for failure to prosecute.

Dated:  January 18, 2008
_________________________






Mark A. Hoyer





Administrative Law Judge
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