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Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On September 10, 2007, Roslyn Williams (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that she was not responsible for the electric bill generated by 261 E. Slocum Street, 2nd Floor, where she admits she owns the building and is responsible for the separately metered public lighting.  PECO filed its Answer on October 1, 2007, denying that there were incorrect charges on Complainant’s bill.  Rather, PECO avers that the balance of $3,712.91 was transferred to her other account on or about December 18, 2006 at her request.



On October 12, 2007, a Telephone Hearing Notice was issued which set the initial telephonic hearing for November 29, 2007 and assigned the matter to me.  I issued a prehearing order on October 12, 2007, which set forth some of the procedural requirements of a formal hearing before the Commission.  



On October 26, 2007, I received a letter from Complainant dated October 22, 2007, wherein she: (1) informed me that she would like to have a subpoena for Cynara Watson, and (2)  provided a different telephone number where she could be contacted for the hearing.



On October 29, 2007, I sent Complainant a response which directed her to file an application for subpoena consistent with the requirements listed in 52 Pa. Code 

§ 5.421.  I included an internet address for the Pennsylvania Code, informed Complainant that the application must be served on counsel for PECO with sufficient time for him to object, and informed her that she would be responsible for service of the subpoena and for supplying the witness fee.  



On November 13, 2007, I received another letter from Complainant, in which she states that she would like to subpoena Ms. Cynara R. Watson, who has details as to how Complainant’s identity was used and who used it, as well as how the mail was dealt with and how Complainant was kept in the dark about PECO’s different accounts.  By letter dated November 20, 2007, I informed Complainant that I could not issue a subpoena because Complainant had not served Ms. Watson with the application.  Ms. Watson could testify without the subpoena if she agreed to do so.



The hearing was held as scheduled, with PECO represented by Michael S. Swerling, Esq., who presented the testimony of Anthony Costello and submitted three exhibits.  Complainant represented herself and presented Cynara R. Watson as a witness.  The hearing resulted in a transcript of 65 pages.  



The record was left open for the submission of a certificate of satisfaction if certain requirements were met on or before January 14, 2008.  By electronic mail, counsel for PECO informed me that the requirements had not been met, and this matter is ready for decision.

FINDINGS OF FACT



1.
Complainant is Roslyn A. Williams, 1312 Kasba Court, Virginia Beach, Virginia 23464-8862, owner of the property at issue in this case at 261 Slocum Street, 2nd Floor, Philadelphia PA.  Tr. 10.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
The property at 261 Slocum Street is a rental property which is separated into two housing units by floor.  Tr. 10.



4.
The electric service was in Complainant’s name while she was renovating the building over 12 years earlier.  Tr. 11.



5.
In September 2006, Complainant called PECO to find out why $3,000 showed up on her electric bill.  Tr. 13.



6.
Cynara Watson, 1900 Conlyn Street, Apartment A, Philadelphia PA, appeared on behalf of Complainant.  Tr. 14. 



7.
Ms. Watson, who is the daughter of the Complainant, also does clerical work for her.  Tr. 15, 18.



8.
Ms. Watson lived at the rental property at 261 Slocum Street, 2nd Floor, off and on since 1993 or 1994, and just moved out September 2007.  Tr. 16-17.



9.
 The electric bills were in Ms. Watson’s name until she lost her job and her roommate, Warren Hall, had the bills placed in his name.  Tr. 17.



10.
   During the time period in dispute, December 2003 through September 2006, Warren Hall, Cynara Watson, and Mr. Hall’s sister, Sherry Hall, lived at 261 Slocum Street, 2nd floor.  Tr. 20, 23, 28.



11.
The property was subject to a one-year lease which was then renewed month-to-month, for approximately 12 years.  Tr. 21.



12.
The lease was in the name of Warren Hall and Cynara Watson.  Tr. 22-23, 27.



13.
The property at 46 West Maplewood is Complainant’s office, which she owns.  Tr. 24.



14.
Anthony Costello, Regulatory Assessor for PECO Energy Company, appeared on behalf of PECO.  Tr. 30.



15.
PECO Exhibit 1 is a one-page account statement for the service at 261 Slocum Street, 2nd Floor, for a period of time from November 29, 2005 to December 18, 2006, and shows a balance of $3,712.91.  Tr. 32, PECO Ex. 1.



16.
PECO records indicate that on December 17, 2003, Complainant came into the PECO office, provided a social security number and a reference address for an active account at 1902 Conlyn Street, and requested service for 261 Slocum Street, 2nd floor, to be activated in her name.  Tr. 32. 



17.
From November 2005 to the end of 2006, only three payments were received on the 261 Slocum Street, 2nd Floor account, and ultimately the service was shut off for nonpayment.  Tr. 33; PECO Ex. 1.



18.
There were three payment agreements negotiated for the 261 Slocum Street, 2nd floor, account.  The first was negotiated November 23, 2004 on a $453.52 balance, for a $15.00 installment in addition to current bills.  The second was dated October 24, 2005, for $58.74 on a balance of $1,409.72 in addition to current bills, and the third was negotiated on April 27, 2006, with an installment of $66.56 in addition to current bills, on a balance of $1,597.43.  Tr. 33; PECO Ex. 1.



19.
Each of the payment arrangements was broken.  Tr. 34.



20.
The mailing address for the 261 Slocum Street, 2nd Floor, account was 46 Maplewood Drive.  Tr. 34.



21.
The bills for the electric service at 261 Slocum Street, 2nd Floor, were mailed to 46 Maplewood Drive until September 27, 2006, when the balance was $3,712.91.  Tr. 34.



22.
PECO Exhibit 2 is a three-page account statement for 46 West Maplewood which shows that the Slocum Street balance was added to this account on December 18, 2006.  Tr. 35-37; PECO Ex. 2.



23.
Complainant contacted PECO to dispute the bill on February 5, 2007 and again on April 2, 2007. Tr. 38.  



24.
On April 2, 2007, PECO sent a letter to Complainant informing her that she needed to provide documentation to support her claim that the bill was incurred as a result of identity theft.  Tr. 39.



25.
PECO did not receive any documentation to support the claim of identity theft.  Tr. 39.



26.
The balance on the Maplewood Street account at the time of the hearing was $5,744.01, including the transfer from Slocum Street of $3,712.91.  Tr. 40.



27.
Because Complainant owned other properties, she was not eligible for the CAP program.  Tr. 41.



28.
PECO Exhibit 3 is a copy of the BCS decision which found in PECO’s favor.  Tr. 42; PECO Ex. 3.

DISCUSSION



The party seeking affirmative relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  The term “burden of proof” is comprised of two distinct burdens, the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



In this matter, Complainant is responsible for showing that she is entitled to the relief sought.  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  


Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



Complainant avers that she did not appear at the PECO office and ask that the electric account at 261 Slocum Street, 2nd Floor, be placed in her name.  Rather, she avers that she is a victim of identity theft and should not be required to pay for the electricity consumed at that address.  



PECO testified that: 

(1) on December 17, 2003, someone who presented Complainant’s social security number and the correct account number for Complainant’s PECO account for her home appeared at the PECO office and requested that service for the Slocum Street, 2nd Floor account be restored and the bill be transferred to Complainant’s other account, Tr. 32; 

(2) from December 17, 2003 until September 27, 2006, when the account was terminated for nonpayment, the bills for the Slocum Street, 2nd Floor account were mailed to the Complainant at her office and in her name, Tr. 34;

(3) from November 2005 to the end of 2006, only three payments were received on the 261 Slocum Street, 2nd Floor account, and ultimately the service was shut off for nonpayment, Tr. 33; PECO Ex. 1;

(4) there were three payment agreements negotiated for the 261 Slocum Street, 2nd Floor account.  The first was negotiated November 23, 2004 on a $453.52 balance, for a $15.00 installment in addition to current bills.  The second was dated October 24, 2005, for $58.74 on a balance of $1,409.72 in addition to current bills, and the third was negotiated on April 27, 2006, with an installment of $66.56 in addition to current bills, on a balance of $1,597.43, Tr. 33; PECO Ex. 1; and

(5) none of the payment arrangements was kept.  Tr. 34.



Complainant stated that she was not informed that PECO needed police reports and indicated that she was under the impression that PECO would obtain the police reports themselves if she provided the numerical designations appearing on those reports. Tr. 50.  PECO was certain that the April 2, 2007 letter informed Complainant that she was responsible for obtaining the reports and providing them to PECO.  Tr. 50-51.  To allow Complainant to obtain copies of the reports which would support her claim that she was a victim of identity theft, she was given time following the hearing to comply.  At the end of the hearing, she was told that this Initial Decision would not be prepared and issued if PECO filed a certificate of satisfaction on or before January 14, 2008.  Tr. 59-63.



By e-mail received January 10, 2008, counsel for PECO informed me that PECO had sent a letter on December 5, 2007 to Complainant at both her Philadelphia and Virginia addresses informing her that PECO had no record of having received any police report numbers from her.  Complainant did not respond.  



The Office of Administrative Law Judge has not received any contact from Complainant either informing me of Complainant’s progress or seeking more time.  



In light of the facts that: (1) someone appeared at the PECO office, produced appropriate identification and knowledge of Complainant’s home electric account; (2) PECO’s bills for the Slocum Street address were delivered to Complainant’s office in her name for several years before she claimed that she was not responsible for them; (3) Complainant’s daughter admits to living at the Slocum Street address and consuming electricity during that time period; (4) three payment arrangements were negotiated for the account during that time; and (5) Complainant failed to provide police reports which would show that she had reported the alleged identity theft despite being given six weeks following the hearing in which to produce them, I find that Complainant has failed to sustain her burden of proving that PECO’s actions in billing Complainant for the electricity consumed at the Slocum Street, 2nd Floor address were improper.  Rather, PECO actions were consistent with its own policies in initiating service and were generous by offering payment arrangements even when prior arrangements were not kept.  



The Complaint will be dismissed with prejudice.   

CONCLUSIONS OF LAW



1.
The party seeking affirmative relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  



2.
The term “burden of proof” is comprised of two distinct burdens, the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



3.
In this matter, Complainant is responsible for showing that she is entitled to the relief sought.  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  


4.
This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  


5.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



6.
Complainant has failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Roslyn Williams against PECO Energy Company at PUC Docket No. F-02244231 is dismissed with prejudice.



2.
That the Secretary mark this docket closed.

Dated:
January 15, 2008



______________________________








Susan D. Colwell








Administrative Law Judge
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