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HISTORY OF THE PROCEEDING


On July 5, 2007, James J. Hulick filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) requesting that Duquesne Light be ordered to change his rate for electric utility service from residential service to residential service heat because he heats his residence solely with two electric, plug-in space heaters.  On August 13, 2007, Duquesne Light filed an answer averring that Mr. Hulick’s space heaters do not qualify for the electric heat rate pursuant to Duquesne Light’s Tariff (Duquesne Light Company Tariff, Supplement No. 2 to Electric-PA. P.U.C. No. 24, First Revised Page No. 36, Cancelling Original Page No. 36, effective January 6, 2007) and requesting that the complaint be dismissed.   


On August 27, 2007, a Telephone Hearing Notice scheduling an initial telephonic hearing for Wednesday, October 10, 2007 was sent to the parties.  On September 9, 2007, the undersigned issued a standard Prehearing Order.  The initial telephonic hearing convened as scheduled on October 10, 2007.  Mr. Hulick appeared pro se and testified on his own behalf.  He did not offer any exhibits at the hearing.  Duquesne Light was represented by Krysia Kubiak, Esquire.  Attorney Kubiak presented the testimonies of Marie Tamilia and John Bigger.  Duquesne Light offered six exhibits, marked Exhibit “1” through and including Exhibit “6”, that were admitted into evidence.  The transcript of the hearing contains forty-eight (48) pages.  No briefs were filed.  On October 25, 2007, the record was closed by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.
Complainant, James J. Hulick, resides at 2366 High Oak Drive, Pittsburgh, Pennsylvania 15220 (Tr. 10).    
2.
Mr. Hulick receives electric utility service from Duquesne Light at his residence (Tr. 10-11, 28-29).
3.
The account for electric service at the residence was in Mr. Hulick’s name until July 25, 2007 when service was terminated.  The account for electric service is currently in the name of Mr. Hulick’s girlfriend, Nicole Lindholm, who resides with Mr. Hulick and her daughter (Tr. 10, 17-18, 28-29).  
4.
During the 2006 winter heating season, Mr. Hulick’s residence was heated with electricity.  Mr. Hulick used two, portable plug-in space heaters to heat his residence (Tr. 11-12).
5.
Mr. Hulick does not currently have a secondary source for heating his residence.  In the past, the residence was heated with natural gas (Tr. 11-12).

6.
On May 24, 2007, John Bigger, a field service representative employed by Duquesne Light, visited Mr. Hulick’s residence to investigate for the purpose of determining whether the account for electric service should be changed from Rate-RS Residential Service to Rate-RH Residential Service Heating.  Mr. Bigger found two portable space heaters stored in Mr. Hulick’s garage and determined that a rate change was not warranted (Tr. 39-41).

7.
The space heaters in Mr. Hulick’s residence were not permanently installed or thermostatically controlled (Tr. 41).   
8.
The Commission adopted an Order at Public Meeting on November 30, 2006 approving Duquesne Light’s distribution rate increase that went into effect on January 6, 2007.  The Order was entered December 1, 2006 at Docket Nos. R-00061346, R-00061346C0001, R-00061346C0002, R-00061346C0005, R-00061346C0007 and R-00061346C0008 (See Exhibit 6).
DISCUSSION



This Commission adopted an Order at Public Meeting on November 30, 2006 approving Duquesne Light’s distribution rate increase that went into effect on January 6, 2007.  The Order was entered December 1, 2006 at Docket Nos. R-00061346, R-00061346C0001, R-00061346C0002, R-00061346C0005, R-00061346C0007 and R-00061346C0008.  Duquesne Light’s Tariff, specifically Revised Page No. 36, contains a provision for “space heating equipment” under the subheading “Rate RH-Residential Service Heating.”  Duquesne Light’s Tariff provides in relevant part as follows:

SPACE HEATING EQUIPMENT
Space heating equipment must be permanently installed, thermostatically controlled and must be approved by the Company…

Duquesne Light Company Tariff Supplement No. 2 to Electric-PA. P.U.C. No. 24, First Revised Page No. 36, Cancelling Original Page No. 36, effective January 6, 2007.  


Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires that public utility rates be just and reasonable.  Where a customer is heard to complain about an existing rate, there is a strong presumption that the preexisting Commission approved rates are just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A.2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A.2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A.2d 1197 (1997).  The burden of proof falls upon the customer to prove that the previously approved rate is no longer reasonable, by demonstrating “recent significant changes in circumstances in the interim.”  Zucker v. Pa. P.U.C., 43 Pa. Commw. at 210, 401 A.2d at 1380 (1979); Schellhammer v. Pa. P.U.C., 157 Pa. Commw. 86, 629 A.2d 189, 193 (1993).  Consequently, Mr. Hulick has the burden of proof.  Mr. Hulick must demonstrate that the Supplemental Tariff provision regarding space heating equipment, set forth above, is unjust and unreasonable.  Since the Commission issued an order approving Duquesne Light’s Tariff, there is a presumption that the tariff, including the provision regarding space heating equipment, is just and reasonable.
 


When Duquesne Light visited Mr. Hulick’s residence on May 24, 2007 to investigate whether his electric use qualified for Rate RH-Residential Service Heating (RH-Rate), Mr. Hulick’s space heaters were stored in the garage.  Tr. 39-41.  The two portable space heaters were not permanently installed or thermostatically controlled.  Consequently, Duquesne Light determined, in accordance with its tariff, that Mr. Hulick’s use of space heaters does not qualify for the RH-Rate.    


There is a presumption here that the portion of Duquesne Light’s Tariff which sets forth the requirements that must be met for electric space heaters to qualify for the RH-Rate is just and reasonable.  The undersigned agrees with that presumption and Mr. Hulick has failed to rebut it.  It is both just and reasonable for Duquesne Light to require space heaters to be permanently installed and thermostatically controlled to qualify for the RH-Rate.  If Duquesne Light did not require permanent installation and thermostatic control, it is conceivable that mere possession of a space heater would qualify a ratepayer for the RH-Rate.      


Mr. Hulick has failed to meet his burden of proof.  The Commission approved tariff is just and reasonable.  See 66 Pa. C.S. §316.  Accordingly, the complaint is dismissed in the ordering paragraph below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
The Complainant had the burden of proving that the Respondent’s previously approved tariff is no longer reasonable, by demonstrating recent significant changes in circumstances in the interim.


4.
Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby.  66 Pa. C.S. §316.  



5.
The Complainant failed to meet his burden of proving that the Respondent’s previously approved tariff is no longer just and reasonable.  






ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of James J. Hulick v. Duquesne Light Company, Docket No. C-20077967 is hereby dismissed.
 
Dated: January 9, 2008
_________________________






Mark A. Hoyer





Administrative Law Judge

SERVICE LIST:  C-20077967

James J. Hulick

2366 High Oak Drive

Pittsburgh, PA 15220

Krysia Kubiak, Esquire

Duquesne Light Company

411 Seventh Avenue, 8-2

Pittsburgh, PA 15219
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