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HISTORY OF THE PROCEEDING



On September 27, 2007, George Miller (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) alleging that he is the record owner of the real estate located at 539 West Main Street, Lock Haven, Clinton County, Pennsylvania, and that the property was sold at tax sale, which sale was later invalidated by order of the Court of Common Pleas, and then resold at a subsequent tax sale.  Complainant avers that the purported buyer, Stephen P. Poorman, paid the outstanding taxes after the first (and subsequently invalidated) sale, thus invalidating the second sale, since the taxes had been paid.  Complainant seeks an accounting of the services provided by Respondent Company to the property in question. 



On October 24, 2007, PPL filed its Answer and New Matter, in which it raises the claim of res judicata based on the actions of the tax court, the Court of Common Pleas, and the Superior Court which affirm the property ownership of Mr. Poorman.  PPL points out that Complainant is trying to attack the judgments of those courts through the Commission.  PPL filed Preliminary Objections on October 24, 2007, in which it states that the PUC has no factual or legal basis to grant Complainant’s requested relief, which involves a property dispute over which the Commission has no jurisdiction, is barred by res judicata, and seeks to have the PUC authorize PPL to stop providing electric service to the record owner of the property.  Since the Complaint is both legally insufficient and not the appropriate subject of a PUC Complaint, PPL requests that the Complaint be denied and dismissed with prejudice.



On November 2, 2007, Complainant filed his Answer to Preliminary Objections claiming that the property in question is owned by Miller, that there is both factual and legal basis for PUC jurisdiction, that the Complaint is legally sufficient and the appropriate subject of a PUC Complaint, as the proper exercise or exhaustion of a statutory remedy, and full, complete and adequate non-statutory remedy at law.  Complainant requests that the PUC deny and dismiss Respondent’s preliminary objections because of the failure of PPL’s pleading to conform to law or rule or inclusion of scandalous or impertinent matter.



By Order dated December 14, 2007, the Preliminary Orders were denied because (1) the Commission has jurisdiction over service disputes, 66 Pa. C.S. § 1501, and (2) the affirmative defense presented is a proper ground for summary judgment, not for preliminary objections.



On January 23, 2008, PPL filed a Motion for Summary Judgment.  On February 12, 2008, PPL filed a letter response to a document filed by Complainant entitled Motion to Dismiss “Motion for Summary Judgment of PPL Electric Utilities Corporation.”  Since I did not have this document, counsel for PPL e-mailed a copy to me.  



On February 28, 2008, counsel for PPL e-mailed me a copy of a document entitled “Note of Praecipe to Secretary of PUC to Enter Judgment By Default” which was served on PPL but not on me.  



The motions are ready for decision.

FINDINGS OF FACT



1.
Complainant is George Miller, 121 East Water Street, PO Box 306, Lock Haven PA  17745-0306.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
On September 27, 2007, Complainant filed a formal Complaint alleging that Respondent was providing electric service to a house located at 539 West Main Street, Lock Haven Pennsylvania against Complainant’s wishes.  Cplt. p. 1.



4.
Complainant alleged that he owned the Main Street home and that another party was living in the home against his wishes.  Cplt. p. 1-4.


5.
On January 10, 2000, the Clinton County Tax Claim Bureau auctioned the West Main Street property at tax sale.  PPL Motion Ex. E.


6.
The notice provisions of the applicable tax sale law had not been followed, and the sale was set aside.  PPL Motion Ex. E.



7.
The property was again sold at tax sale on April 17, 2000.  PPL Motion Ex. E.



8.
Complainant filed exceptions to the sale, which were dismissed and the sale was confirmed absolutely by the Court of Common Pleas on October 11, 2000.  PPL Motion Ex. E.



9.
Complainant appealed to the Pennsylvania Superior Court, which transferred the case to the Commonwealth Court.  PPL Motion Ex. E.



10.
The Commonwealth Court affirmed the order of the Court of Common Pleas, which decreed that the sale was absolute.  PPL Motion Ex. E.

DISCUSSION



A Motion for Summary Judgment is appropriate when the pleadings show that there is no factual dispute and the moving party is entitled to judgment as a matter of law.  
§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 

 (d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

* * *

52 Pa. Code § 5.102.  



In response, Complainant filed a Motion to Dismiss PPL’s Motion for Summary Judgment.  The rules of procedure provide for the filing of an answer to a motion for summary judgment.  The rules do not provide for the filing of a motion to dismiss a motion for summary judgment.  Since the answer can and should set forth all grounds necessary to deny the motion for summary judgment, a motion to dismiss would be redundant.  The PPL Motion for Summary Judgment contained a notice which advised Complainant that he had 20 days in which to file an answer, in accordance with 52 Pa. Code § 5.102(a), and the time for filing an answer has run.  Complainant, however, filed something in response to the PPL Motion for Summary Judgment, and in the interest of due process, it will be treated as an Answer.


Complainant states that he will not file an Answer because PPL has not entered an appearance in accordance with the regulations.  PPL points out that it has, in fact, complied with the Commission’s rules.  When counsel for PPL filed the Answer and New Matter to the Complaint, he entered his appearance on behalf of PPL:
§ 1.24.  Notice of appearance or withdrawal.

* * *

(b) Attorneys.

(1)  Appearance by initial pleading.  An attorney who signs an initial pleading in a representative capacity shall be considered to have entered an appearance in that proceeding.

* * * 

52 Pa. Code § 1.24(b)(1).



The pleadings at issue here, both PPL’s Motion for Summary Judgment and the Complainant’s Motion to Dismiss the Motion for Summary Judgment, are part of the same proceeding which was initiated by the filing of the formal Complaint.  Since counsel for PPL properly entered his appearance by executing and filing his Answer and New Matter to the Complaint, he is still the counsel of record under the rules of procedure.   


Since counsel for PPL has complied with the Commission’s regulations regarding entering appearances, the “Notice of Praecipe to Secretary of PUC to Enter Judgment by Default” is unfounded.  Its lack of basis, in addition to the fact that there is no provision for the Secretary to enter a default judgment under Commission procedures, means that the “Notice of Praecipe” will be stricken.  


Complainant has not raised a legal reason to dismiss the PPL Motion for Summary Judgment; therefore, the PPL Motion is ready for consideration.  


In the present case, Complainant alleges that he is the owner of the real estate at 539 West Main Street, Lock Haven, Clinton County, Pennsylvania.  Cplt. ¶ 1.  The parties agree that the property was sold at tax sale on January 10, 2000, and that the sale was later invalidated because Complainant had not been served with notice of the sale.  ¶¶ 2-8.  The amount requested for the property had been paid by Stephen P. Poorman, after the first sale, and the amount was refunded to him.  ¶10.  Another tax sale was held on April 17, 2000, and Mr. Poorman was again the sole and therefore, winning bidder.  He paid the required amount, and the Clinton County Tax Claim Bureau issued a deed to Mr. Poorman.  ¶11-12.



Complainant claims to be the rightful owner of the property.  Complaint, ¶13 (e-mail to PPL).   As the owner of the property, he states that he is entitled to an accounting of the utility fees paid for that property, and he is demanding same from PPL, both gas and electric.  The crux of the Complaint is that Complainant seeks to have the Commission direct PPL to cease providing service to the subject property which he claims is illegally occupied, because PPL’s continued service is enabling the wrongful occupier to continue to live there.  



Documents provided by PPL with its Motion for Summary Judgment establishes that Complainant challenged the tax sale of the property through conventional means and was not successful
.  The Court of Common Pleas of Clinton County and the Commonwealth Court rejected Complainant’s claims, and the result is that the property is owned by Stephen P. Poorman, not Complainant.  


PPL avers that all of the allegations raised in the Complaint are barred by the doctrine of res judicata, that the Complainant asks the Commission to interject itself into a property dispute between Complainant and Poorman which has been judicially resolved for approximately seven years, that there is no factual or legal basis for granting the requested relief, and that the Complaint is both legally insufficient and not the appropriate subject of a PUC Complaint 
.  PPL states that it is entitled to summary judgment because there is no genuine issue of material fact as to all necessary elements of Complainant’s cause of action that could be established by additional discovery or expert report and PPL is entitled to judgment as to a matter of law.   Motion, ¶ 15.  



The doctrine of lis pendens, first recognized in Hessenbruch v. Markle, 194 Pa. 581, 593, 45 A. 669 , 691 (1900), was designed to protect a defendant from having to defend several suits on the same cause of action at the same time.  The prior case, the parties, and the requested relief must be the same for the doctrine to bar a suit.  Hillgartner et al v. Port Authority of Allegheny County, et al., 936 A.2d 131, 137 (Pa. Cmwlth. Ct. 2006) 2007 Pa. Commw. LEXIS 516.  


 PPL cites res judicata, which, under modern Pennsylvania law, encompasses two distinct principles:  technical res judicata and collateral estoppel.
  Henion v. Workers’ Comp. Appeal B. (Firpo & Sons, Inc.), 776 A.2d 362 (Pa. Cmwlth. 2001); Stilp v. Com. of PA, et al., 910 A.2d 775 (Pa. Com. Ct. 2006).   Technical res judicata requires satisfying each prong of a four-part test.  The two actions must share an identity of the:  (1) thing sued upon or for; (2) cause of action; (3) persons and parties to the action; and (4) capacity of the parties to sue or be sued.  Official Court Reporters of Court of Common Pleas of Phila. County v. Pa. Labor Relations Bd., 467 A.2d 311, 319 (Pa. 1983).  PPL was not a party to the prior suits in this instance.  


Collateral estoppel bars a subsequent lawsuit where (1) an issue decided in a prior action is identical to one presented in a later action, (2) the prior action resulted in a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party to the prior action, or is in privity with a party to the prior action, and (4) the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior action.  Rue v. K-Mart Corp., 552 Pa. 13, 713 A.2d 82 (1998); Stilp v. Com. of PA, et al., 910 A.2d 775, 784 (Pa. Com. Ct. 2006).   Here, the ownership of 359 West Main Street was (1) decided in the prior action, (2) subject to a final action on the merits, (3) litigated with Complainant as a party, and (4) brought by Complainant, who had a full and fair opportunity to litigate the issue.  The doctrine of collateral estoppel clearly does bar the Commission from reconsidering the ownership of 359 West Main Street.


However, the ownership of the property is not the crux of the Complaint as it would be evaluated by the Commission.  It is routine for the Commission to examine the complaints filed by pro se complainants to determine whether there is a matter over which it can exercise jurisdiction, even if the complaint is not fashioned in a technically correct way.  If there exists a possibility that a relevant fact may be in dispute, preliminary objections and prehearing motions are denied to give the pro se complainant an opportunity to state a case over which the Commission can exercise its jurisdiction.  Therefore, while the Respondent is correct that Complainant cannot bring a suit for the determination of ownership of the property at 359 West Main Street before the Commission, as that determination is both beyond the Commission’s jurisdiction and barred by collateral estoppel, the Commission can interpret the Complaint in a way which would bring a perceived violation to the Commission’s attention.  Accordingly, the Commission can look to the actions of the utility to determine whether it has violated the law administered by the Commission.  



There exists, however, a jurisdictional bar to the Commission’s examination of PPL’s actions in this matter.  The Motion for Summary Judgment provides sufficient evidence to support a finding that the Complainant has no standing to prosecute a complaint against PPL for providing service to the property at 359 West Main Street.   


“Prior to judicial resolution of a dispute, an individual must as a threshold show that he has standing to bring the action.”  Stilp v. Commonwealth, 927 A.2d 707, 710 (Pa. Cmwlth. 2007).  The seminal case for standing is William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), which states that a person who is not adversely affected by the matter he seeks to challenge is not “aggrieved” and, therefore, has no standing to obtain judicial relief.  
To establish an “aggrieved” status, a party must have a substantial interest, that is, there must be some discernible adverse affect to some interest other than the abstract interest of all citizens having other comply with the law.  Additionally, an interest must be direct, which means that the person claiming to be aggrieved must show causation of the harm to his interest and not a remote consequence of the judgment, a requirement addressing the nature of the causal connection.  Pilchesky v. Doherty, No. 1372 C.D. 2007 (filed January 16, 2008), 2008 Pa. Commw. LEXIS 15.  


In providing unrebutted evidence that the Complainant does not own or occupy the residence, and is not the ratepayer of record, PPL has established that Complainant is not “aggrieved.”  Complainant has no legal interest in whether PPL provides utility service to the property at 359 West Main Street, the service itself, no matter the quality, has no adverse effect to Complainant, and there is no harm to him regardless.  Therefore, Complainant has no standing to bring his Complaint against PPL for providing service to the residence in question.  Lack of standing is an affirmative defense which bars the Commission’s consideration of the Complaint.


Accordingly, the Motion for Summary Judgment filed by PPL will be granted, and the Complaint of George Miller will be dismissed.

CONCLUSIONS OF LAW


1.
A motion for judgment on the pleadings or a motion for summary judgment will be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.   52 Pa. Code § 5.102.



2.
An attorney who signs an initial pleading in a representative capacity shall be considered to have entered an appearance in that proceeding.  52 Pa. Code § 1.24(b)(1).



3.
There is no basis in law of fact for a “Notice of Praecipe to Secretary of PUC to Enter Judgment by Default,” and therefore, striking it is justified.



4.
Collateral estoppel bars a subsequent lawsuit where (1) an issue decided in a prior action is identical to one presented in a later action, (2) the prior action resulted in a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party to the prior action, or is in privity with a party to the prior action, and (4) the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior action.  Rue v. K-Mart Corp., 552 Pa. 13, 713 A.2d 82 (1998); Stilp v. Com. of PA, et al., 910 A.2d 775, 784 (Pa. Com. Ct. 2006).   



5.
Here, the ownership of 359 West Main Street was (1) decided in the prior action, (2) subject to a final action on the merits, (3) litigated with Complainant as a party, and (4) brought by Complainant, who had a full and fair opportunity to litigate the issue.  


6.
The doctrine of collateral estoppel bars the Commission from reconsidering the ownership of 359 West Main Street.



7.
“Prior to judicial resolution of a dispute, an individual must as a threshold show that he has standing to bring the action.”  Stilp v. Commonwealth, 927 A.2d 707, 710 (Pa. Cmwlth. 2007).


8.
A person who is not adversely affected by the matter he seeks to challenge is not “aggrieved” and, therefore, has no standing to obtain judicial relief.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).


9.
Complainant has no legal interest in whether PPL utility service to the property at 359 West Main Street, the quality of service has no adverse effect to Complainant, and there is no harm to him regardless.  



10.
Complainant has no standing to bring his Complaint against PPL for providing service to the residence in question.  



11.
Lack of standing is an affirmative defense which bars the Commission’s consideration of the Complaint.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the Motion for Summary Judgment filed by PPL Electric Utilities Corporation in the case captioned George Miller v. PPL Electric Utilities Corporation at PUC Docket No. C-20078370 is granted.



2.
That the document entitled, “Notice of Praecipe to Secretary of PUC to Enter Judgment by Default” is stricken.



3.
That the Complaint filed by George Miller against PPL Electric Utilities Corporation at PUC Docket No. C-20078370 is dismissed with prejudice.



4.
That the Secretary mark this docket closed.

Dated:
February 29, 2008


_________________________________







Susan D. Colwell







Administrative Law Judge

� According to the documents attached to the Motion, these attempts include the filing of numerous private criminal complaints against Mr. Poorman, the county sheriff, and others associated with the tax sale of the property, contact with the Office of Attorney General, and appeal of the tax tribunal’s decision to the Court of Common Pleas of Clinton County, as well as to the Commonwealth Court.  


� I note that the issue of legal insufficiency and jurisdiction to address a service dispute was addressed and rejected in the Order Denying Preliminary Objections, since the Commission clearly does have jurisdiction to entertain a service or billing dispute but does not have the power to grant the requested relief.  See Order of December 17, 2007, p. 5.  


� These two similar doctrines are also called claim preclusion and issue preclusion.
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