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This Initial Decision dismisses the formal complaint filed by Larry Ambrose against West Penn Power Company (“Allegheny Power” or “Respondent”), at Docket No. 

C-20078348, for failure to meet the burden of proof.
History of the Proceeding



Mr. Ambrose filed his complaint against Allegheny Power on September 26, 2007, alleging that Allegheny Power sent him a termination notice based upon an estimated bill in March 2007.  Allegheny Power filed its answer to the complaint on October 4, 2007 denying the material averments contained in the complaint and requesting that the complaint be dismissed.

A Telephone Hearing Notice was mailed to the parties on October 26, 2007, scheduling an initial telephonic hearing for Thursday, December 13, 2007 at 10:00 a.m.  A Prehearing Order was issued in this case on October 31, 2007.  The initial hearing was held as scheduled.  Mr. Ambrose appeared pro se and testified on his own behalf.  He did not offer any exhibits or present any additional witnesses.  Allegheny Power was represented by John L. Munsch, Esquire.  Allegheny Power did not offer any exhibits and presented only one witness, Tammy J. Taylor.  Briefs were not requested in this proceeding.  The record consists of a 31-page transcript.  The record closed by Interim Order Closing the Record on January 11, 2008.  This matter is now ripe for decision.
Findings of Fact


1.
Complainant, Larry Ambrose, resides at 24 Hickory Drive, Charleroi, Pennsylvania (Tr. 10).


2.
Mr.  Ambrose is a residential electric utility customer of Allegheny Power (Tr. 10).  


3.
On February 13, 2007, Allegheny Power estimated the electric usage at Mr. Ambrose’s residence and sent him a bill based upon the estimate in the amount of $185.72.  The bill was due on March 6, 2007 (Tr. 10-11, 15).


4.
On March 1, 2007, Mr. Ambrose paid $100.00 to Allegheny Power leaving an unpaid balance from the February 2007 estimated billing in the amount $85.72.  A late payment charge in the amount of $1.07 was added to the balance for a total outstanding balance of $86.79 (Tr. 10-11, 15-16).


5.
On March 16, 2007, Allegheny Power obtained an actual meter reading of the electric usage at Mr. Ambrose’s residence.  On March 19, 2007, Allegheny Power billed Mr. Ambrose for the total amount of $159.17.  The bill amount included the past due amount of $86.79 plus an additional amount of $72.38 based upon actual usage.  The amount of $72.38 was due April 9, 2007 (Tr. 10-11, 16, 19-20).  



6.
The March 19, 2007 bill included an important notice advising Mr. Ambrose that the bill includes a past due amount of $86.79.  The notice also advised Mr. Ambrose to pay the past due amount immediately to avoid collection action (Tr. 20).       


7.
A few days after receiving the March 19, 2007 bill, Mr. Ambrose received a shut-off notice advising him to pay $86.79 by April 2, 2007 to avoid termination (Tr. 11).


8.
On March 26, 2007, Mr. Ambrose made an informal complaint to the Commission’s Bureau of Consumer Services (“BCS”), which was docketed at BCS Case No. 2209633.  The case was verbally closed on July 2, 2007.  No decision was rendered (Tr. 16-18). 


9.
On March 29, 2007, Mr. Ambrose paid the past due amount and late payment charge, totaling $86.79 to Allegheny Power (Tr. 16).

 
Discussion



Mr. Ambrose’s utility service was not terminated by Allegheny Power.  He does not dispute his account statement or any bill issued to him by Allegheny Power (Tr. 6).  He is not seeking a refund of the amount he paid Allegheny Power after receiving the shut-off notice in late March 2007 (Tr. 6).  Mr. Ambrose’s complaint here concerns the termination or shut-off notice he received.  He is requesting a “policy change.”  The payment due date listed on his March 19, 2007 bill was April 9, 2007.  The shut-off notice he received after the March billing required payment of the past due balance and late payment charge ($86.79) by April 2, 2007.  According to Mr. Ambrose, if the shut-off notice required payment by April 9, 2007, when the monthly bill was due, instead of April 2, 2007, he would not have a complaint (Tr. 28).           
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Ambrose is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Mr. Ambrose argues that Allegheny Power sought to terminate his electric utility service based on an estimated reading.  In contrast, Allegheny Power contends that the termination procedure it began in March 2007 was done in accordance with applicable regulations.  Counsel for Allegheny Power specifically cited section 56.83(9) of the regulations, “Unauthorized termination of service,” which provides as follows:

Unless expressly and specifically authorized by the Commission, service may not be terminated nor will a termination notice be sent for any of the following reasons: 
(9)  Nonpayment of charges calculated on the basis of estimated billings, unless the estimated bill was required because utility personnel were unable to gain access to the affected premises to obtain an actual meter reading on two occasions and have made a reasonable effort to schedule a meter reading at a time convenient to the ratepayer or occupant, or a subsequent actual reading has been obtained as a verification of the estimate prior to the initiation of termination procedures. 
52 Pa. Code §56.83(9).



According to Allegheny Power, the estimated meter reading in February 2007 was verified by an actual meter reading on March 16, 2007.  The actual meter reading was obtained before the termination notice was sent to Mr. Ambrose.  The March 23, 2007 bill, which was based upon the March 16, 2007 actual meter reading, included a past due amount of $86.79 plus an additional $72.38.  Allegheny Power contends that it verified the estimated reading prior to the initiation of termination procedures in accordance with the regulation set forth above.  


A public utility may notify a customer and terminate service provided to a customer after notice for non-payment of an undisputed, delinquent amount.  See 66 Pa. C.S. §1406(a)(1).  In the instant case, no evidence was presented that Mr. Ambrose disputed the February 2007 estimated meter reading or bill.  The total bill amount was $185.72 due on March 6, 2007.  Mr. Ambrose paid only $100.00 toward this bill, leaving a delinquent balance of $85.72.  No evidence was presented that he contacted Allegheny Power to question the estimated bill or otherwise disputed the bill in some fashion.  Mr. Ambrose did not contact the BCS to complain informally until after Allegheny Power obtained an actual meter reading and he received the termination notice.  


The undersigned concludes that Allegheny Power acted in accordance with the applicable law and regulations.  Mr. Ambrose owed Allegheny Power the delinquent, undisputed amount of $85.72 after March 6, 2007.  Allegheny Power obtained an actual meter reading of Mr. Ambrose’s usage, verifying the previous month’s estimated bill on March 16, 2007.  After verifying the usage, Allegheny Power initiated a termination proceeding by sending a shut-off notice to Mr. Ambrose.  Mr. Ambrose timely paid the delinquent amount of $85.72 plus a late payment charge for a total of $86.79 to Allegheny Power, as required by the shut-off notice.  Mr. Ambrose’s electric service was not terminated.  He does not dispute his current account statement or any previous billing.         



Mr. Ambrose has the burden of proof in this proceeding and he has failed to establish that Allegheny Power violated the Public Utility Code, the regulations or a Commission Order.  Accordingly, the complaint is dismissed in the Order below.  

 

Conclusions of Law



1.
The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.


2.
Complainant, Mr. Ambrose, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant, Mr. Ambrose, failed to meet the burden of proof and failed to establish that Respondent violated the Public Utility Code, the regulations or any Order of the Commission.
order

THEREFORE,

IT IS ORDERED:

           That the complaint of Larry Ambrose against West Penn Power Company, at Docket Number C-20078348, is dismissed.


Dated:  March 14, 2007



                                                       








Mark A. Hoyer 







Administrative Law Judge
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