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Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On October 19, 2007, Jose Miguel Perez (Complainant) filed a formal Complaint against Verizon Select Services Inc. (VSSI or Respondent) alleging that he sought a full refund for all calls starting July 2007 because the company providing services for the state correctional institutions was supposed to reduce the call rate by 35% or 45% but the rates are higher due to a new service provider.


On November 28, 2007, VSSI filed an Answer and New Matter, denying that it was the proper respondent for this matter since it had not provided telecommunications services to the inmates at state correctional institutions since April 25, 2006 when the contract was assigned by Verizon Pennsylvania Inc. to T-Netix, Inc.  In a footnote, VSSI notes that the current provider is Global Tel Link. 


VSSI filed Preliminary Objections on November 28, 2007, stating that VSSI did not provide service to the state correctional institutions after April 25, 2006, and that, therefore, it could not be the correct respondent in this matter.  Attached to the Preliminary Objections is a copy of a Commission decision which granted the Verizon Preliminary Objections in another case brought by an inmate at an SCI against VSSI because VSSI was not the service provider
.


No response was received to either the New Matter or the Preliminary Objections.  Therefore, the facts averred in the New Matter are deemed admitted, and the Preliminary Objections are ready for decision.

FINDINGS OF FACT


1.
Complainant is Jose Miguel Perez, SCI Mahanoy, 301 Morea Road, Frackville, PA  17932.


2.
Respondent is Verizon Select Services Inc., a jurisdictional public utility providing telecommunications services in the Commonwealth.


3.
VSSI ceased providing telecommunications services to the state correctional institutions after April 25, 2006.  



4.
The Complaint avers that the telecommunications services rates for state correctional institutions were raised effective July 2007.



5.
VSSI is not the company providing services to state correctional institutions during the time period from July 2007 to October 2007. 
DISCUSSION



Complainant seeks redress for telephone rates charged to inmates at Pennsylvania’s state correctional institutions, averring that the rates since July 2007 are 35% to 45% higher than they should be.  VSSI filed Preliminary Objections stating that it has not been the service provider since April 2006, and therefore, it neither has control over inmate rates or the ability to make any changes to the present rates.  


Preliminary objections are appropriate under Commission regulations.  52 Pa. Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).    

Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * * 
52 Pa. Code § 5.101(a).  



When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


VSSI’s New Matter states that it ceased offering services to inmates as of April 25, 2006.  VSSI’s New Matter was filed timely and served with a Notice to Plead, and Complainant did not file a response.  Therefore, under the Commission rules, the facts averred in the New Matter may be deemed to be admitted. 52 Pa. Code § 5.63(b).


The undisputed facts are that the Complainant paid fees which he thought were too high for the time period from July 2007 to the filing of the Complaint in October 2007, and that the named Respondent was not the provider of telecommunications services to the state correctional institutions during the time that the Complaint covers.  The Complaint states that the telephone rates for inmates rose after July 2007 “due to the new service provider.”  Complaint, p. 5.  



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Since the facts of record show that the named utility is not responsible or accountable for the problem described in the Complaint, then the Complaint itself is insufficient as to substance.  52 Pa. Code § 5.101(a)(4).  In other words, the Complainant cannot show that the Respondent utility is responsible for the problem described in the Complaint, and the Preliminary Objections shall be sustained.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of the Complaint.  66 Pa. C.S. § 703.



2.
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



3.
When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


4.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a). 


5.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


6.
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



7.
Since the facts of record show that the named utility is not responsible or accountable for the problem described in the Complaint, then the Complaint itself is insufficient as to substance.  
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Preliminary Objections filed by Verizon Select Service Inc. in the case captioned Jose Miguel Perez v. Verizon Select Services Inc., at PUC Docket No. C-20078460 is sustained.



2.
That the formal Complaint filed by Jose Miguel Perez against Verizon Select Services, Inc. at PUC Docket No. C-20078460 is dismissed.

Dated:
March 14, 2008



_______________________________








Susan D. Colwell








Administrative Law Judge
� Russell Robinson v. Verizon Select Services Inc., PUC Docket No. C-20066447 (issued July 21, 2006, final order issued September 22, 2006).
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