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I. HISTORY OF THE PROCEEDING



On January 29, 2007, the Verizon Companies
 (Verizon or Complainant) filed a formal Complaint against CTSI, LLC (CTSI or Respondent) alleging that CTSI was violating the statutory provision which forbids competitive local exchange carriers (CLECs) from charging intrastate switch access rates that are higher than those charged by the incumbent local exchange carrier (ILEC) in the corresponding service area, in this case, Verizon.  Verizon seeks refund or credit of all illegal charges.


On March 4, 2007, CTSI filed its Answer admitting that its rates were higher than Verizon’s but alleging that its rates are properly tariffed and therefore, binding on CTSI.  In addition, CTSI alleged that the higher rates are cost justified and as such, are permitted by the statute.


By Notice issued March 14, 2007, an Initial Prehearing Conference was scheduled.  On the same day, I issued a Prehearing Order which set forth some of the procedural requirements for the parties.  Prehearing Memos were filed by CTSI, Verizon and the Office of Consumer Advocate (OCA).



The Prehearing Conference was held as scheduled, and the parties agreed to a litigation schedule, to not modify the Commission’s regulations regarding discovery, and to the wording of a protective order.  A scheduling order was issued on April 18, 2007, and a separate protective order was issued the same day.



In response to some confusion regarding the proper interpretation of the regulations regarding discovery, an Order was issued on June 4, 2007, which modified the regulation for purposes of this proceeding so that the party served with a discovery request shall file either an objection or an answer.



Consistent with the procedural schedule, the parties filed direct testimony on August 14, 2007.  Verizon submitted the direct testimony of Don Price, Verizon Stmt. 1.0.  CTSI submitted the direct testimony of Michael P. Sharry, CTSI Stmt. 1, Anthony A. DePietro, CTSI Stmt. 2, Daniel C. Weaver, CTSI Stmt. 3, and Randall J. Brockmann, CTSI Stmt. 4.  



On October 2, 2007, rebuttal testimony was served.  Verizon submitted rebuttal testimony of Don Price and Thomas Mazziotti, Verizon Stmt. 1.1.  CTSI submitted rebuttal testimony of Michael P. Sharry, CTSI Stmt. 1R, and Randall J. Brockmann, CTSI Stmt. 4R.  



On October 24, 2007, the parties served surrebuttal testimony.  Verizon submitted surrebuttal testimony of Don Price, Verizon Stmt. 1.2.  CTSI served the surrebuttal testimony of Michael P. Sharry, CTSI Stmt. 1SR, Daniel C. Weaver, CTSI Stmt. 3SR, and Randall J. Brockmann, CTSI Stmt. 4SR.  


The evidentiary hearing was held as scheduled on November 27, 2007, and all prepared testimony was admitted to the record.  Verizon was represented by Suzan Paiva, Esquire, and James Pachulski, Esquire.  CTSI was represented by Alan C. Kohler, Esquire, Deanne M. O’Dell, Esquire, and Kevin Seville, Esquire.  The proceeding resulted in 110 pages of transcript.  The record closed upon its receipt on December 11, 1007.   



Both parties filed Main Briefs on December 24, 2007, and Reply Briefs on  January 23, 2008.  Attached to CTSI’s Reply Brief was a copy of a document entitled “Amicus Curiae Reply Exceptions,” which were purportedly filed by CTSI in another Commission proceeding, Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services In., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc. v. Penn Telecom, Inc., PUC Docket No. C-20066987, issued December 5, 2007 (“Verizon v. Penn Telecom”).  There is no basis in the statute or regulations for the acceptance of “amicus curiae exceptions.”  Since exceptions are meant to be the filing which sets forth a party’s opposition to an initial decision, and the reply exceptions provide the means by which the other parties may respond to that opposition, it is a particularly egregious violation of the rules of procedure and of due process in general to file reply exceptions, purportedly as an amicus curiae.  Hence, whether or not it is stricken from the record in the Verizon v. Penn Telecom case, as it should be, this document is wholly inappropriate for inclusion in the present case and is stricken from CTSI’s Reply Brief.  


In addition, an Amicus Curiae Reply Brief was filed by Penn Telecom, Inc. (Penn Telecom), the Respondent in Verizon v. Penn Telecom, above. Although the Commission regulations permit the filing of amicus curiae briefs, 52 Pa. Code § 5.502, the clear intent is to have an interested nonparty weigh in on the issues under the same rules and restrictions as the parties.  In this case, the main briefs were filed simultaneously, reflecting the arguments and supporting facts of the parties as they developed over the course of the case.  The content of reply briefs was limited to responding to the other party’s main brief.  


The filing of a reply brief without having filed a main brief does not give the opposition an opportunity to respond to the arguments raised.  This flies in the face of the concepts of fairness and due process, and is simply unacceptably bad practice. 


In addition, with the large amount of proprietary information in the record, to which Penn Telecom did not have access, the Reply Brief itself provided little useful information.  The longest section of the Amicus Curiae Reply Brief (sixteen pages) is devoted to criticizing the Initial Decision of ALJ Weismandel in Verizon v. Penn Telecom.  Penn Telecom Amicus Curiae Reply Brief, pp. 14-30.
  While the Initial Decision was raised and discussed in the Main Briefs, the specific details of the Verizon v. Penn Telecom case were not.  Raising the facts of the Verizon v. Penn Telecom case is inconsistent with litigation practice since:  (1) the Initial Decision has not become final and has not been evaluated by the Commission; (2) such criticism is intended to be set forth in exceptions to that initial decision, where the opposition would have an opportunity to respond; and (3) it is improper to argue the merits of another case pending before the Commission in the context of this one.  The present case cannot and does not provide an additional opportunity for Penn Telecom to present its arguments, which are fact-specific to another, on-going proceeding.  Accordingly, the Penn Telecom Amicus Curiae Reply Brief was given little weight. 


The matter is now ready for decision.
II.  FINDINGS OF FACT



1.
Verizon Pennsylvania Inc. is an “incumbent local exchange telecommunications company” as defined by 66 Pa. C.S. §§ 3012 and 3017.  Verizon PA is authorized by the Commission to provide, and does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 1.



2.
Verizon North Inc. is an “incumbent local exchange telecommunications company” as defined by 66 Pa. C.S. §§ 3012 and 3017.  Verizon North is authorized by the Commission to provide, and does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 2.



3.
 Verizon Select Services Inc. is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications services in the Commonwealth of Pennsylvania. Verizon Complaint ¶ 3.



4.
Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications services in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 4.



5.
Verizon Global Networks, Inc. operates and manages network facilities and services for certificated Verizon interexchange affiliates, including but not limited to VSSI and VZLD.  Verizon Complaint ¶ 5.



6.
MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services is a competitive local exchange carrier that is authorized by the Commission to provide, and that does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 6.



7.
MCI Communications Services Inc. is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications service in the Commonwealth of Pennsylvania. Verizon Complaint ¶ 7.



8.
CTSI, LLC (“CTSI”) is a “telecommunications carrier providing competitive local exchange telecommunications service” in the Commonwealth of Pennsylvania as set forth in 66 Pa. C.S. § 3017(c).  Verizon Complaint ¶ 9 and CTSI Answer ¶ 9; CTSI Stmt. 2, p. 2.



9.
The provisions of 66 Pa. C.S. § 3017(c) became effective on November 30, 2004.  



10.
CTSI provides competitive local exchange telecommunications service in the service territories of incumbent local exchange telecommunications companies Verizon PA and Verizon North.  Verizon Complaint ¶ 12 and CTSI Answer ¶ 12.


11.
CTSI’s intrastate switched access rates, including those applicable in the service territories of Verizon PA and Verizon North, are set forth in CTSI’s PUC Tariff No. 2.   CTSI’s tariff applies the same intrastate switched access rates to all exchanges served by CTSI.  CTSI, Pa. PUC No. 2, Preface – Application of Tariff.  Verizon Complaint ¶ 13 and CTSI Answer ¶ 13.


12.
CTSI charges three switched access rate elements on a per-minute-of-use basis: Carrier Common Line Charge (“CCL”), local switching and local transport.  None of CTSI’s tariffed switched access rates has been altered since the enactment of Act 183 on November 30, 2004.  The first two rate elements have a single per minute rate while the local transport rate element has seven different per minute rates that are associated with seven different mileage bands.  Verizon Complaint ¶ 14 and CTSI Answer ¶ 14.


13.
Verizon PA’s intrastate switched access rates can be found in its Tariff Pa. PUC No. 302.  Verizon PA charges a Carrier Charge per access line or trunk per month, as well as certain per-minute or per-mile charges for local switching and transport.  Verizon Complaint ¶ 15 and CTSI Answer ¶ 15.


14.
Verizon North’s intrastate switched access rates can be found in its Tariff Pa. PUC No. 9.  Effective February 1, 2005, to the present, Verizon North’s intrastate switched access rate elements are identical to those of Verizon PA.  Verizon Complaint ¶ 16 and CTSI Answer ¶ 16.    


15.
The switched access rates of Verizon PA and Verizon North were reduced effective February 1, 2005, in compliance with this Commission’s order entered July 28, 2004, in Docket C-20027195.  Following Verizon PA’s and Verizon North’s implementation of this reduction, CTSI did not reduce its switched access rates.  Verizon Complaint ¶ 17 and CTSI Answer ¶ 17.


16.
 Each of the Verizon companies is an intrastate switched access customer of CTSI, and each pays CTSI’s applicable tariffed intrastate switched access rates.  Verizon Complaint ¶ 22; CTSI Answer ¶ 22.


17.
CTSI has admitted that its current tariffed intrastate switched access rates exceed the tariffed rates currently being charged by the incumbent local exchange telecommunications company in the same service territory.  CTSI Answer ¶ 18; CTSI Main Brief pp. 1, 9, 29; CTSI Stmt. 1, pp. 4-5.


18.
  For switched access services provided in Verizon PA’s and Verizon North’s service territory, CTSI has admitted that its composite switched access rate is $0.030707 to $0.032307 per minute of use, depending on the transport mileage.  CTSI Main Brief, p. 9.


19.
Verizon PA’s composite switched access rate for the same access services, assuming the lowest CTSI transport mileage band, is $0.0165033 per minute of use.  Verizon Stmt.1.0 at 12, Table 1A.


20.
Verizon North’s composite switched access rate for the same access services, assuming the lowest CTSI transport mileage band, is $0.0133045 per minute of use.  Verizon Stmt.1.0, p.16, Table 2A.


21.
The Commission has a long-standing policy of lowering access charges.


22.
Intrastate access services are those services provided by incumbent local exchange carriers and competitive local exchange carriers to toll providers for originating, using and terminating toll service on the local exchange carrier networks.  CTSI Stmt. 1, p. 3.



23.
CTSI’s access services have four components:  Carrier Common Line (CCL), local switching, local transport and toll free 800 series data base access service.  CTSI Stmt. 1, p. 4.


24.
CTSI’s intrastate access rates are the same in all markets.  CTSI Stmt. 1, p. 5.



25.
Historically, the Commission established ILEC service rates based on the ILEC’s embedded costs of providing service in Pennsylvania.  The Commission would determine a revenue requirement which was based on the company’s investment in plant and facilities to provide services, the company’s expenses and an authorized rate of return associated with providing regulated communications services.  Then the Commission would set basic service rates and allocate the remaining revenue requirement among other services provided by the carrier.  CTSI Stmt. 1, p. 8; CTSI Stmt. 3, p. 8.


26.
The Global Order established that, to the extent a CLEC set its access rates at a level at or below the corresponding access rate of the local ILEC in whose territory the CLEC was providing service, the CLEC access rates would be deemed reasonable and would not require any cost documentation.  CTSI Stmt. 1, p. 9; Joint Petition of Nextlink Pennsylvania, Inc., et al. and Joint Petition of Bell Atlantic Pennsylvania, Inc., et al., PUC Docket Nos. P-00991648, P-00991649, Opinion and Order (entered September 30, 1999, pp. 54, 53)(Global Order).  


27.
Verizon reduced its intrastate access rates in 1999 from approximately $0.028 per minute to $0.018 per minute in response to the Global Order.  CTSI Stmt. 1, p. 10.


28.
Following the implementation of Chapter 30 in 2005, CTSI commissioned a cost study to determine if its access charges were “cost justified” within the meaning of the statute.  CTSI Stmt. 1, p. 16.


29.
Verizon has a network that has been developed and depreciated over 100 years, most of the depreciation being realized while the customer base had no competitive alternative from a local telecommunications service provider standpoint.  CTSI Stmt. 1, p. 17.




30.
CTSI has a small fraction of the access lines and traffic of Verizon and does not have the economies of scale.  CTSI Stmt. 1, p. 17.


31.
The initial cost study was completed in 2005, utilizing financial and traffic demand data from year 2004.  CTSI Stmt. 3, p. 7.



32.
A subsequent study was performed by JSI in 2006 based on annual data from 2005.  CTSI Stmt. 3, p. 7.


33.
The 2006 study was refined to include limited changes in inputs and taxes.  CTSI Stmt. 3, p. 7.



34.
Since the PUC does not have costing rules, JSI used FCC costing rules Part 36 and Part 69, currently used by ILECs.  CTSI Stmt. 3, p. 7 



35.
 Four primary steps were used to develop CTSI’s intrastate access costs:  

a.
Analyze the costs as contained on CTSI’s 2005 trial balance to identify the total amount of investments and expenses that are subject to separations.  CTSI Stmt. 3, Exhibit 1, Attachment A.


b.
Apply FCC Part 36 rules to the costs identified in Attachment A to determine the appropriate jurisdiction (interstate versus intrastate) for the identified costs.  Attachment B highlights the application of Part 36 rules.


c.
Assign costs to the appropriate access rate elements.  This is done by applying the FCC Part 69 rules and is illustrated in Attachment C.


d.
Develop the intrastate revenue requirement and calculate the intrastate access cost.  Details of this step are in Attachment D.   CTSI Stmt.3, p. 11.



36.
JSI’s allocation of 25% for the allocation of loop costs to the intrastate jurisdiction to calculate CTSI’s intrastate access costs is not in the FCC rule but is based on the FCC gross allocator for intrastate loop costs.  CTSI Stmt. 3, Tr. 89-94.


37.
According to the JSI cost study, CTSI would be justified in charging considerably higher access rates than it does.  CTSI Stmt. 3, p. 21.

III.  DISCUSSION

1.  Legal standard



The party seeking affirmative relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  The term “burden of proof” is comprised of two distinct burdens, the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



In this matter, Complainant is responsible for showing that it is entitled to the relief sought.  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  


Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



As applied to this matter, Complainant’s first task is to present a prima facie case, or one which sets forth sufficient facts to support its legal claim.  Here, Complainant alleges that Respondent CTSI is operating in violation of a section of the Public Utility Code, 66 Pa. C.S. § 3017(c), by charging higher access rates that Verizon.  The statute reads:  

§ 3017.  Access charges


(a)  General rule.—The commission may not require a local exchange telecommunications company to reduce access rates except on a revenue-neutral basis.


(b)  Refusal to pay access charges prohibited.—No person or entity may refuse to pay tariffed access charges for interexchange services provided by a local exchange telecommunications company.


(c)  Limitation.—No telecommunications carrier providing competitive local exchange telecommunications service may charge access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory unless such carrier can demonstrate that the higher access rates are cost justified.
  
66 Pa. C.S. § 3017.



Complainant’s initial burden is to prove that:  (1) the above statutory section is applicable in this instance; and (2) Respondent’s access rates are higher than Complainant’s rates.   Complainant’s tasks were facilitated by CTSI’s admission of the necessary facts.  First, the statute applies if the Respondent is a CLEC, and CTSI admits it “is a predominantly ‘facilities based’ competitive local exchange carrier.”  CTSI Stmt. 2, p. 2.  


Second, CTSI’s access rates must be higher than Verizon’s for the statute to apply. CTSI admits that its composite switched access service rate for local switching, CCL and transport ranges from $0.030707 to $0.032307 per minute, CTSI Main Brief, pp.1, 9, 29, while Verizon Pa’s are approximately 1.7 cents per minute.
  Verizon Main Brief, p. 10.  This satisfies the second part of Verizon’s initial burden.  



Since Verizon has satisfied its burden of production, the burden shifts to CTSI to prove that either Verizon’s evidence is not credible or that CTSI’s case falls within a statutory exception, here that it “can demonstrate that the higher access rates are cost justified.”  66 Pa. C.S. § 3017(c).   CTSI states that it has already met this standard.


CTSI, which began its operations in Pennsylvania in 1996, operates in several communities in central and eastern Pennsylvania where Verizon and Verizon North are the incumbent local exchange carriers.  CTSI Stmt. 2, p. 2, CTSI Main Brief, p. 5.  While its initial operations were over lines leased from Verizon, CTSI has made a substantial investment in its own facilities
 and provides service over both its own and Verizon-owned facilities now.  CTSI Stmt. 2, p. 4; CTSI Main Brief, p. 6.        



CTSI argues that: (1) it has followed its lawfully filed and approved tariff; (2) it has performed a timely cost study which supports its access charges; (3) it could not set its access rates according to Verizon’s without experiencing a competitive disadvantage; and (4) there is no legal or equitable basis for refunding charges to the Verizon companies.  Verizon counters that there is no exception in the tariff for CTSI’s offered reasons, that the CTSI cost study does not support a finding of “cost justified,” and that the competitive disadvantage is to Verizon and other companies required to pay the higher access fees so that CTSI’s customers can pay a subsidized rate.  


It is important to note that the Commission has not addressed the applicable statutory section since its passage either in an order or by regulation.  Therefore, neither CTSI nor any telecommunications company has authoritative guidance regarding:  (1) the proper method to perform a cost study to determine if its access charges are “cost justified”; (2) the definition of the term “cost justified”; or (3) whether the Commission has the responsibility to require justification for an access charge which is higher than the ILEC, or if the responsibility belongs to the companies, and if so, when that justification should be submitted for review and approval.   



CTSI points out that a Commission regulation which predates the effective date of Chapter 30, does not require a carrier to submit supporting data with its tariff but requires submission upon request of the Commission:
§ 53.59. Cost support requirements and effective filing dates for tariff filings of noncompetitive services.

* * *

 (c)  CLEC services priced above ILEC rates and CLEC new services. 

* * *

 (e)  Cost support for CLEC filings. When new or revised CLEC rates for service are higher than those of the ILEC in that ILEC’s service territory, the Commission may request relevant documentary support, including cost support and a statement of compliance with applicable guidelines. The requests can be made either before or after the rates become effective, and will only occur when it is necessary to protect consumers such as, without limitation, when the service is targeted to the economically disadvantaged or customers with poor credit histories. 

* * *


Without regulatory guidance postdating the implementation of Chapter 30, CTSI is justified in relying upon the preexisting regulation regarding tariff filings, which only requires that a CLEC submit support for cost upon request of the Commission.  
II.  Analysis

A.  CTSI Has Followed Its Tariff



The law in Pennsylvania is that the tariffed rates of a public utility are binding on the utility and are lawful until changed, as provided in the statute.  66 Pa. C.S. § 1303; Pennsylvania Electric Co. v. Pa. Publ. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pa. Publ. Util. Comm’n, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981).   Therefore, CTSI argues, it is bound by the rates approved in its tariff until another rate is approved by the Commission.  


While it is true that a utility must charge its tariffed rates, it is also true that a utility must file a tariff with rates which are consistent with applicable law.  If CTSI believed that its access rates were in violation of the statute, it had a duty to file amended rates.  But CTSI, to its credit, set out to determine if its rates were, in fact, “cost justified,” within the meaning of the statute.  
B.  CTSI Contracted for a Cost Study Following Passage of Chapter 30



In 2005, just after the effective date of Chapter 30, CTSI commissioned a cost study from an outside firm to determine whether its tariffed rates were cost justified.  CTSI Stmt. 1, p. 16.


CTSI retained John Staurlaukis, Inc. (JSI) to review CTSI’s costs of providing intrastate access services.  Since there are no PUC standards, JSI developed a costing model, referred to as TCAS, which used the FCC’s Part 36, Part 69 rules and other FCC rules which govern the separation and allocation of costs associated with access service elements.    


As CTSI explains in its Main Brief,
 the basic inputs into the TCAS model include CTSI-specific financial data, engineering data, and allocation factor data.  The TCAS model uses these inputs, applies the FCC’s detailed costing rules, generates allocation spreadsheets to develop cost elements and ultimately calculates access cost elements.  According to CTSI, the FCC has reviewed and accepted the access cost results generated by the TCAS model for approximately 24 companies
.  Similarly, the access costs developed by the TCAS model have been accepted by the National Exchange Carrier Association (NECA) for 100 other companies.



JSI, in collaboration with CTSI, used its TCAS model to calculate CTSI’s intrastate access costs to fulfill the requirements of Section 3017(c).  The analysis completed by JSI specifically considered CTSI’s investment in its two digital switches, central office and transmission equipment, fiber and copper facilities, CTSI expenses associated with providing intrastate access service, CTSI’s traffic and other company-specific inputs through December 31, 2004, to calculate CTSI’s intrastate access costs in Pennsylvania.  JSI and CTSI subsequently updated the study in 2006 to reflect CTSI’s investment, expenses, traffic and company-specific inputs through December 31, 2005.  



The CTSI cost study considered operating expenses and taxes as additional components of CTSI’s intrastate access costs and applied the FCC Part 26 allocation rules to ascertain and assign the company’s operating expenses and taxes to intrastate access service.  Then a return on investment was added to calculate the total annual cost for intrastate access, and an adjustment was made to remove investment and expenses associated with intrastate special access.  This amount was divided by CTSI’s 2005 intrastate access minutes to calculate a composite intrastate access cost per minute.  CTSI Main Brief, pp. 9-15, citing CTSI Stmts. 3 and 4.



Verizon refers to this cost study as a revenue requirement study, because it determines the amount that CTSI “requires” and then allocates it among the rates.  “This result reflects the amount of its total investment and operating expenses that CTSI had arbitrarily decided it should recover from its intrastate access customers.”  Verizon Main Brief, p. 14, citing VZ Stmt. 1.1, p. 12.  The amount constitutes about 24% of CTSI’s overall operating income.  Verizon Main Brief, p. 14, citing VZ Stmt. 1.1, p. 21.
Verizon states:

If CTSI’s self-serving argument were accepted as adequate to prove “cost justification” under Section 3017(c), then the exemption would swallow the rule and would essentially negate the statutory requirement and the Legislature’s goal of securing a level competitive playing field by ensuring a uniform level of LEC access rates in the same territory.
 Any CLEC could add up its total investment and expenses and claim that an arbitrary- and high – percentage of the total should be paid by other carriers through access rates, without regard for how much it actually costs – or should cost – to provide the service of switched access.
 If the Legislature intended to give this Commission such broad discretion to set CLEC access rates far above ILEC rates, without regard to the actual cost of providing the service, as CTSI contends, it would not have had any reason to include Section 3017(c) in Act 183.  It is well-established, however, that “the Statutory Construction Act requires a presumption that the General Assembly did not intend a result that is absurd or unreasonable.”
  CTSI’s vision of the statute would lead to an absurd and unreasonable result.  It cannot be what the Legislature intended because it would render Section 3018(c) meaningless by allowing CLECs to charge higher access rates than the ILEC without regard to the CLEC’s actual cost of service.  Verizon Main Brief, pp. 18-19 (emphasis added).


However, accepting Verizon’s strict interpretation of the statute would mean that the Commission would reject any CLEC’s access charges which were higher than the ILEC’s – “without regard to the actual cost of [the ILEC] providing the service.”  Requiring that the CLEC meet the ILEC’s rates, without determining whether the ILEC’s rates are, themselves, a reflection of the cost of providing the service, is no less unreasonable, particularly if the CLECs are now penalized for not meeting a standard that had not been articulated prior to this time.    



Verizon points to an FCC decision explaining “the pro-competitive purpose of such a rate cap in 2001, when it imposed a benchmark requirement moving CLECs’ interstate access rates to no higher than the level of the corresponding ILEC interstates access rates”:

Permitting CLECs to tariff any rate that they choose may allow some CLECs inappropriately to shift onto the long distance market in general a substantial portion of the CLECs’ start-up and network build-out costs.  Such cost shifting is inconsistent with the competitive market that we seek to encourage for access service.  Rather, it may promote economically inefficient entry into the local markets and may distort the long distance market.  While we seek to promote competition among local-service providers, we also seek to eliminate from our rules opportunities for arbitrage and incentives for inefficient market entry.
  Verizon Main Brief, pp. 20-21.


Verizon points out that, “In short, economically efficient competition and the resulting consumer benefits are frustrated when carriers try to recover a disproportionate share of their costs from other carriers rather than from their own end-user customers.”  Verizon Main Brief, p. 22.  




But historically, the Commission has set intrastate access rates based on a carrier’s embedded investment and expenses, CTSI Stmt. 1, p. 9, and the statute allows for those instances where the CLEC can show that its higher access rates are “cost justified,” and CTSI, in the absence of a Commission regulation or even a prior order, used the FCC rules to perform a cost study which would support its rates.  The issue becomes whether the cost study performed for this Company will produce a result which can be used to determine if the rate is “cost justified” within the meaning of the Public Utility Code.      



The parties disagree whether “cost justified” means that the rate can be justified under a traditional revenue requirement analysis typically used by utilities to establish rates (CTSI) or whether it means that the CLEC’s actual cost of providing that service must be shown to be higher than the ILEC’s rates for providing that same service (Verizon).  



I note that this issue was discussed by ALJ Weismandel in his Verizon v. Penn Telecom Initial Decision issued December 5, 1007
.  He points out that the Commission was considering access charges prior to the effective date of the present statute:

Access charges were established during a monopoly regime of telecommunications regulation at the local exchange level.  Access charges provide a significant source of ILEC earnings and contain implicit and explicit subsidies for local rates.  This combination of earnings and subsidy was approved pursuant to a public policy of encouraging universally available and relatively affordable telecommunications services while providing earnings sufficient to attract stable investment in a national communications infrastructure.  Re Nextlink Pennsylvania, Inc., 93 Pa. PUC 172, 188-189 (1999) (“Global Order”).  



ALJ Weismandel points out that the statements in the Global Order remain true:  
However, in today’s Competitive market, implicit and explicit subsidies tilt the playing field and distort the operations of the competitive marketplace.   Driving down access charges reduces the subsidies they may provide and helps to level the playing field so that competition can be based on the value of service offered without being skewed.  Reducing subsidies received from other telecommunications carriers also forces providers, such as respondent, to generate its income from its own customers.  Only if it is able to deliver a service at a price its own customers find reasonable will respondent be able to successfully compete with alternative service providers.  This is the very heart of a competitive system.  Verizon v. Penn Telecom Initial Decision, pp. 13-15.


ALJ Weismandel examined the Global Order and the Commission’s order in Investigation Regarding Intrastate Access Charges And IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, PUC Docket Number I-00040105, Order adopted November 9, 2006, entered November 15, 2006, at p. 14.  He reached the following conclusion:

Given both the Commission’s long standing policy of lowering access charges and the congruent legislative policy embodied in 66 Pa. C.S.A. § 3017(c), respondents argument that any type of cost study will suffice to meet the statutory requirements must be rejected.  A cost study designed to answer just the question of what it costs the CLEC involved in the case to only provide switched access service is all that should be acceptable.  Verizon v. Penn Telecom Initial Decision, p. 15.  



This is a legitimate conclusion and a reasonable approach for the Commission to take on a prospective basis.  However, in light of the fact that the Commission has not provided any guidance to the Commonwealth’s telecommunications carriers, I am reluctant to recommend that CTSI should be penalized for taking an alternative approach.
  As CTSI points out:
The statute does not either expressly or implicitly require telecommunications carriers to reduce their intrastate access rates or otherwise require carriers to shift revenues received from other carriers to their end user customers.  Instead, Section 3017(c) authorizes competitive carriers to either charge the incumbent local exchange carriers access rates or charge “higher access rates” if the higher rates are cost justified.  The language in Section 3017(c) shows that the Pennsylvania Legislature specifically contemplated that there may be circumstances in which it would not be appropriate from a public policy standpoint if competitive local exchange carriers or ubiquitously forced to apply the incumbent local exchange carrier’s access rates.  CTSI Main Brief, p. 17 (citations omitted).  


In the absence of a regulatory definition of the term “cost justified,” the utilities which are required to comply with the terms of this statute must make an independent determination of its meaning.  CTSI has chosen an interpretation which is, admittedly, more favorable to its own position that the Verizon definition would be, but it is no less legitimate, until and unless the Commission provides guidance on its own interpretation of the term.
C.  The JSI Cost Study



The study itself bears scrutiny, and there a few troublesome issues raised by it.  Verizon states that CTSI’s rate for Local Switching is significantly higher than the Local Switching cost figured by CTSI’s witness Weaver, and CTSI’s Transport cost is also significantly higher than the cost of transport services.  Verizon Main Brief, p. 25; VZ Stmt. 1.1, pp. 34-36.


In addition, Verizon argues that the cost of the local loop should not be included in a study of switched access costs because the cost of the local loop is not a cost incurred in providing switched access.  While the loop is being used in connection with switched access service, the cost of the loop is a fixed cost that is not affected by switched access.  The cost of the loop remains the same regardless of the number of calls made by a customer.  Therefore, Verizon states, the cost of the loop should only be assigned to basic local service.  Verizon Main Brief, p. 27; VZ Stmt. 1.1, p. 38.  This is significant since the local loop cost represents CTSI’s largest single component in its calculation of switched access cost. Removing it would result in rates below those of Verizon’s.   VZ Stmt. 1.1, p. 37.  


Verizon relies on the opinion of former ALJ Michael C. Schnierle, known for his expertise in telecommunications matters, in his 1998 decision on access charge reform:
To render basic telephone service to a customer requires, at minimum, a loop to the customer and a switch.  Typically, the cost of the loop is heavily dependent on the length of the loop and the terrain it traverses.  Once a loop and switch are in place, however, there is very little additional cost involved in providing “access” to toll service, or vertical services such as Call Waiting.  Thus, most of the cost involved in rendering telephone service is incurred in simply providing the minimum equipment necessary to render basic service . . . [T]he “loop is a joint cost” theory simply will not work in a competitive environment because it fails to recognize the physical and financial reality that most of the cost of providing a telephone network is incurred in simply providing basic service.  Verizon Main Brief, p. 29, quoting Generic Investigation of Intrastate Access Charge Reform, PUC Docket No. I-00960066, 1998 Pa. PUC LEXIS 32, Recommended Decision at 70-73 (June 30, 1998).  



CTSI argues that this analysis would work for Verizon, whose network has been in place for many years, and whose initial costs for start-up have long been paid.  For CTSI, however, there should be some leeway for recovery of basic start-up costs across the rate structure to permit the Company to recoup its investments, particularly since the investment is so recent.  Verizon counters that there is no exception in the statute for those CLECs which have invested heavily in facilities.


CTSI argues that the public policy objectives of encouraging consumer choice and the investment in a competitive telecommunications network would be undermined if CTSI were required to apply Verizon’s rates.  It has constructed its own competitive network used to provide service to more than 140,000 residential and business customers in Pennsylvania, and its rates are set in a manner which permits it to recover its investment in the competitive network that it has constructed.  CTSI Main Brief, pp. 17-18.  As of year-end 2006, CTSI had invested over $200 million in telecommunications plant to serve its customers in Pennsylvania.  CTSI avers that its significant investments and the expenses incurred in providing service are unique to CTSI and should be considered in determining CTSI’s intrastate access service rates. CTSI Main Brief, p. 18.



CTSI opines:


If carriers like CTSI that have constructed a facility-based competitive network are limited or capped in terms of the intrastate access rates they can apply, competitive facility-based carriers would be unable to recoup their investment and expand their networks to serve additional customers in Pennsylvania.  Moreover, to the extent competitive carriers are precluded from recovering their investment because their intrastate access rates are capped at Verizon’s rates, consumer choice will erode and the Pennsylvania Legislature and Commission’s public policy objective of encouraging facilities-based competition will be undermined.  CTSI Main Brief, p. 19.



Further, CTSI states that the application of Verizon’s intrastate access rates to CTSI would be inconsistent with the legislative intent because CTSI’s cost structure and operations are very different from Verizon’s cost structure and operations. Verizon’s customers include the largest and most densely populated areas of Pennsylvania, and Verizon can spread the costs of providing access service across a much higher volume of access lines and minutes of traffic than CTSI.  CTSI Main Brief, pp. 19-20.  In addition, Verizon’s network has been developed and depreciated over 100 years, where CTSI’s deployment has occurred over the last ten years.  This would support a finding that Verizon’s cost of providing access service is much lower than CTSI’s.  If, CTSI states, it were required to mirror Verizon’s intrastate access rates based on average rates that reflect high-density, low-cost areas, CTSI would not recover costs incurred in providing access services in the smaller and higher cost communities that it services in central and eastern Pennsylvania. CTSI Main Brief, pp. 20-21.  Hence, CTSI argues:

If an incremental cost study is utilized to calculate intrastate access costs, common or joint investment and expenses associated with construction and operating a competitive network are ignored.  Consequently, intrastate access rates will be set artificially low and carriers like CTSI that are competing against Verizon will be unable to recover their existing investment or generate revenues to expand their investment in a network that is used to compete against Verizon.”  CTSI Stmt. 1SR, p. 4.  


CTSI’s argument is based on the fact that Verizon’s costs are different from its own, and from the basic belief that CTSI should recoup its costs from all rates, including intrastate access rates.  However, in Penn Telecom, ALJ Weismandel opines that the access rates are not meant to provide a source of profit: 


In a competitive market, implicit and explicit subsidies tilt the playing field and distort the operations of the competitive marketplace.  Driving down access charges reduces the subsidies that they provide and helps to level the playing field so that competition can be based on the value of service offered without being skewed.  Reducing subsidies received from other telecommunications carriers also forces providers, such as respondent, to generate its income from its own customers.  Only if it is able to deliver a service at a price its own customers find reasonable will respondent be able to successfully compete with alternative service providers.  This is the very heart of a competitive system.  Verizon v. Penn Telecom Initial Decision, pp. 13-14.



Verizon states that, even if some portion of the cost of the loop should be allocated from a cost-causation perspective to access service, CTSI allocates too much to intrastate.  CTSI’s Subscriber Line usage (SLU) data, included in the CTSI analysis, indicates that less than 10% of the usage on its local loops is intrastate switched access traffic, and the loop costs should be decreased accordingly.  VZ Stmt. 1.1, pp. 42-43.



While the weight of public policy appears to be against the inclusion of local loop costs in a cost study, for legitimate reasons articulated clearly by former ALJ Schnierle, above, implementation should be on a prospective basis.  While the Commission is justified in directing CTSI to reconfigure its rates without including the cost of the local loop, it is patently unfair to penalize a CLEC for failing to adhere to a policy which has not been memorialized in a regulation or even a prior decision.  Since that decision has not been made prior to this case, and inclusion was reasonable in the past, CTSI’s decision to include local loop costs appears to be a legitimate decision.   


D.  Other Considerations


CTSI points out that Verizon does not “deaverage” its access charges based on location of service, which means that its lower cost per access minute of use for customers in densely populated geographic regions such as Pittsburgh and Philadelphia results in lower statewide average access rates.  CTSI, by contrast, provides competitive telecommunications services in smaller to medium size communities where the costs of providing service are generally higher.  Mirroring Verizon’s rates would not allow CTSI to recover its costs of providing access services in the smaller, and therefore higher-cost, areas of Pennsylvania.  CTSI Main Brief, pp. 20-21; CTSI Stmt. 1, p. 18; CTSI Stmt. 4, p. 6.  


Both Verizon and CTSI rely on the presumption that “the General Assembly does not intend a result that is absurd, impossible of execution or unreasonable,” 1 Pa. C.S. § 1922, to support their arguments.  Verizon claims that the precepts would be violated if the Commission interpreted “cost justified” in the manner argued by CTSI, because it would mean that any carrier could justify charging rates higher than the ILEC rates and Section 3107(c) would be meaningless.  Verizon Reply Brief, p. 11.  


CTSI claims that the Legislature could not have intended that CTSI’s intrastate access revenues, which provide funding for building and maintaining a network, should be significantly reduced because Verizon opted to merge with another entity or otherwise agreed to reduce its access rated to advance a strategic position.  This would lead to an absurd result.  CTSI Main Brief, p. 22.


Both are correct, and the practical application lies somewhere in between the two extremes.  The statute recognizes that there should be room for an exception to the strict requirement that CLECs’ access charges match the ILEC’s, but the exception must be limited to those instances where the higher rate is “cost justified.”    



It is important to note that Verizon’s own access charges are not based on the cost to provide access service, but are the result of adjustments and reductions in rates that were based on Commission policy determinations or voluntary reductions which Verizon agreed to in order to obtain favorable regulatory determinations.  CTSI Main Brief, p. 21.  As CTSI points out, the Statutory Construction Act requires the presumption that the Legislature did not mean an absurd interpretation.  1 Pa. C.S. § 1922(l); CTSI Main Brief, pp. 22-23.  And, if the ILEC’s own access charges are not based on the cost to provide the service, then requiring the CLECs to match those charges makes no sense. Rather, if “cost justified” is to mean “cost-based,” then a logical way to interpret the statute would be to require the challenging ILEC to establish that its own access charges are cost-based as part of the challenge.    

IV.  CONCLUSION



Verizon argues that the statute requires that the higher CLEC access charges must reflect a higher cost of providing just that service.  Therefore, there should be no reasonable rate of return added to the actual cost to inflate the charge, thus shifting charges from the CLEC’s end users to other telecommunications carriers.  Verizon argues that the documentation should have been provided after the implementation of Chapter 30, although the venue for such submission is unclear.  Local loop costs should not be included in the calculation, and whether the ILEC’s own access charges are cost justified is irrelevant since the statute is silent regarding the issue.  Verizon provided substantial support and argument for its position, which is well-done and persuasive.  The Commission would be well within its rights to adopt the Verizon interpretation of the statute.  It is recommended, however, that if the Commission adopts this approach, that it do so prospectively and not retroactively apply an interpretation that has not been articulated until now.


CTSI recognized that the wording of the statute would require it to have some support for access rates which are higher than the ILEC’s access rates and acted quickly after the statute’s effective date to produce a cost study which would support its higher access rates.  While it is not clear whether: (1) the onus is on the telecommunications carrier to provide the support for a higher access rate at the time of the filing of a tariff which includes higher access charges than the ILEC’s, or (2) the carrier should simply be prepared to produce the support when challenged, either by the Commission or by the ILEC, it is clear that CTSI made a legitimate, timely and good faith effort to support its rates in order to provide the documentation should the Commission request it under 52 Pa. Code § 53.59.  It did so in the absence of Commission regulation or precedent to guide it regarding the meaning of “cost justified,” and what kind of cost study may be used to support such a claim.  Its assumptions were based on past precedent and were legitimate.  Its actions were consistent with the statute, and are sufficient to support a finding that CTSI has carried its burden of production.  


This case presents the rare situation where the facts and the law would support a finding in favor of either the Complainant or Respondent depending on the policy decisions made by the Commission.  In reviewing this Recommended Decision and others regarding application of the Section 3017(c), the Commission will be establishing guidelines for CLECs who seek to charge access rates which are higher than the ILEC’s.  I recommend that in the absence of regulations, the decision include findings:  (1) that “cost-justified” means the “actual cost of providing the service” for purposes of providing documentary support in future cases but that CTSI’s interpretation was reasonable in the past; (2) that CLECs be prepared to supply documentary support upon request of the Commission; (3) that the cost of the local loop may not be included in future cost studies prepared to justify access charges which exceed the ILEC’s; and (4) that the ILEC’s own access charges must also be “cost justified” in order to challenge higher access charges of a CLEC.  CTSI should be directed to prepare and file a tariff amendment which reflects these changes but should not be required to refund past charges to Verizon.  
V.  CONCLUSIONS OF LAW


1.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

2.
A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

3.
The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).


5..
No telecommunications carrier providing competitive local exchange telecommunications service may charge access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory unless such carrier can demonstrate that the higher access rates are cost justified.
  

66 Pa. C.S. § 3017.

6.
Complainant’s initial burden is to prove that:  (1) the above statutory section is applicable in this instance; and (2) Respondent’s access rates are higher than Complainant’s rates.   

7.
Verizon satisfies its initial burden by showing that CTSI’s access rates must be higher than Verizon’s. CTSI Main Brief, pp.1, 9, 29; Verizon Main Brief, p. 10.



8.
Since Verizon has satisfied its burden of production, the burden shifts to CTSI to prove that either Verizon’s evidence is not credible or that CTSI’s case falls within a statutory exception, here that it “can demonstrate that the higher access rates are cost justified.”  66 Pa. C.S. § 3017(c).   

9.
The law in Pennsylvania is that the tariffed rates of a public utility are binding on the utility and are lawful until changed, as provided in the statute.  66 Pa. C.S. § 1303; Pennsylvania Electric Co. v. Pa. Publ. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pa. Publ. Util. Comm’n, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981).  
10. The General Assembly does not intend a result that is absurd, impossible of execution or unreasonable. 1 Pa. C.S. § 1922.

11. For purposes of interpreting 66 Pa. C.S. §3017(c), “cost justified” means “the actual cost of providing the service.”  

12. For purposes of interpreting 66 Pa. C.S. §3017(c), a CLEC shall be prepared to supply supporting documentary evidence when its access charges are higher than the ILEC’s upon request of the Commission.

13.
An ILEC challenging the access rates of a CLEC under 66 Pa. C.S. §3017(c) shall provide support that the ILEC’s access rates are cost justified.

ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the document entitled “Amicus Curiae Reply Exceptions,” which were purportedly filed by CTSI in Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services In., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc. v. Penn Telecom, Inc., PUC Docket No. C-20066987, issued December 5, 2007, and attached to the Reply Brief of CTSI, is hereby stricken.



2.
That the Complaint filed by Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc.,  against CTSI, LLC, at PUC Docket No. C-20077332 is granted insofar as CTSI is required to file a tariff reflecting access rates which are no higher than the relevant ILEC in the respective service territories and denied insofar as it requests that CTSI be required to refund the difference between access rates charged by CTSI and those charged by Verizon companies.   



3.
That within thirty days of the effective date of the Commission’s Order in this matter, CTSI shall file a tariff which reflects access charges which are no higher than the ILEC in the respective service territories. 

4.
That the Secretary mark this docket closed.

Dated:
February 6, 2008



____________________________








Susan D. Colwell








Administrative Law Judge

� This reference will be used as the collective term for the Companies listed in the caption. 


� The regulation provides that an answer to discovery in nonrate proceedings shall be served within 20 days, while service of objections shall be served within 10 days.  The propounding party then has 10 days to file a motion to compel.  52 Pa. Code § 5.342(d), (e), (g).  What the parties in this case were doing was filing an objection on the 10th day, with the statement that an answer would be filed within the 20 day period.  This meant that the propounding party would not know whether the answer was a full response to the interrogatory until the day that a motion to compel was due.  The Order required that the parties either file an answer or objections in lieu of an answer, consistent with the intent (not the wording) of the regulation which was meant to facilitate discovery.  


� Note that the filing of any amicus curiae brief does not confer the party status necessary for the subsequent filing of exceptions or reply exceptions.  


� Verizon PA is the company in whose territory where the majority of CTSI’s access traffic is located.  Verizon Main Brief, p. 10.  Other Verizon companies may have slight variations in the charges.


� Information regarding the level of investment appears in the Proprietary testimony and the CTSI Proprietary Briefs.  It has been omitted here in an effort to keep the Recommended Decision  nonproprietary.  


� The explanation in the Main Brief contains actual numbers and costs, which is listed as proprietary information and is, therefore, omitted here.  


� While the FCC rules are designed for ILECs, Verizon admits that “CTSI is configured in a way very similar to an incumbent local exchange carrier,” Tr. 61 (Price), and Verizon developed and submitted a chart for comparison purposes using only ILECs.  VZ Stmt. 1, p. 7.  


� Verizon’s footnote 44 states:  See Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 33-34.


� Verizon’s footnote 45 states:  Allegheny County Sportsmen’s League v. Rendell, 580 Pa. 149, 157-158 (Pa. 2004).  See also 1 Pa. C.S. § 1922(l).


� In the Matter of Access Charge Reform: Reform of Access Charges Imposed by Competitive Local Exchange Carriers, Seventh Report And Order And Further Notice Of Proposed Rulemaking, CC Docket No. 96-262, 16 FCC Rcd 9923; 2001 FCC LEXIS 2336 (FCC Rel. April 27, 2001) ¶ 22.


� The Commission had not considered ALJ Weismandel’s Initial Decision at the time of the issuance of the present Recommended Decision.


� Equally troubling is the fact that, should the term “cost justified” be equal to actual cost, then any subsequent evaluation of any tariffed rate would result in no room for a reasonable return for a utility.  
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