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HISTORY OF THE PROCEEDING
On September 21, 2007, Edward McWilliams (“Complainant”) filed a formal complaint alleging a billing dispute with West Penn Power Company (“West Penn” or “Respondent”).  West Penn filed an answer to the complaint on October 4, 2007.

A telephonic hearing on the matter was scheduled to be heard before the undersigned on January 9, 2008.  Notice of this hearing was mailed to the Complainant by the Office of Administrative Law Judge Scheduling Office on October 26, 2007.

On October 31, 2007, I issued a Prehearing Order, which, among other things, contained the following paragraph:

2. MR. MCWILLIAMS, YOU HAVE NOT LISTED A TELEPHONE NUMBER WHERE YOU CAN BE CONTACTED FOR THE HEARING.  YOU ARE DIRECTED TO PROVIDE ME WITH A TELEPHONE NUMBER WHERE YOU CAN BE CONTACTED AT 10:00 A.M. ON WEDNESDAY, JANUARY 9, 2008.  YOU SHALL PROVIDE THIS NUMBER NO LATER THAN DECEMBER 31, 2007 BY SENDING IT TO ME AT THE FOLLOWING ADDRESS:
ALJ Fred R. Nene

1103 Pittsburgh State Office Building

300 Liberty Avenue 

Pittsburgh, PA 15222

At the time scheduled for hearing I had no telephone number whereby I could contact Mr. McWilliams.  The Respondent was present telephonically represented by John L. Munsch, Esquire.  Mr. Munsch indicated that West Penn had not been able to contact Mr. McWilliams.  The Company had no telephone number for him and correspondence sent to Mr. McWilliams was not returned as undeliverable.  In addition, Mr. Munsch advised that the Complainant is currently receiving electric utility service from West Penn and is only marginally behind in paying his bills.

The Respondent made a motion to dismiss the complaint for failure to prosecute.  No exhibits were entered and no briefs were filed.  The record closed upon conclusion of the hearing.

For the reasons stated following the findings of fact, I am dismissing the complaint with prejudice due to the Complainant’s failure to prosecute.
findings of fact
1. On September 21, 2007, Edward McWilliams filed a formal complaint against West Penn Power Company.

2. On October 4, 2007, West Penn filed an answer.

3. By regular first class mail, the Commission sent a notice to the parties scheduling a telephonic hearing on the matter for 10:00 a.m. on January 9, 2008.

4. By regular first class mail, the undersigned mailed a Prehearing Order to the parties specifically directing the Complainant to provide the Commission with a telephone number where he could be contacted at the time scheduled for hearing.

5. Neither the hearing notice nor the Prehearing Order described in paragraphs 3 and 4 above were returned by the U.S. Postal Service as undeliverable to the Complainant.

6. Mr. McWilliams did not provide the Commission with a telephone number where he could be reached for the scheduled hearing.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  (I.D. at 3).

Notice of the telephonic hearing in this case was sent to the Complainant on October 26, 2007, by regular first-class mail to the address listed in the Complaint.  This piece of mail was never returned to the sender – the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, the ALJ issued a Prehearing Order on October 31, 2007, which inter alia, reminded the Parties of the hearing date and time.  This order also directed the Complainant to notify the ALJ of a telephone number where he could be reached for the hearing.  This order, which was also mailed to the Complainant, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); and Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).  
Under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); 52 Pa. Code §5.245(a).

In such circumstances, the Commission has held that the complaint should be dismissed with prejudice for failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); Maurice Jones v. The Peoples Natural Gas Company, Docket No. C-20054885 (Order entered February 14, 2006).

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  
2. The due process rights of Mr. McWilliams have been fully protected in this proceeding.
3. By failing to appear and be heard on this complaint, Mr. McWilliams has failed to meet his burden of proving that he is entitled to the relief he seeks from the Commission.
ORDER


THEREFORE,



IT IS ORDERED: 
That the complaint of Edward McWilliams v. West Penn Power Company at Docket No. C-20078327 is dismissed with prejudice.

Date:  
January 9, 2008
















Fred R. Nene







Administrative Law Judge
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