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On July 2, 2007, Dale L. High (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (respondent), Docket Number C-20077997.  The Complaint alleged that complainant experienced two electric service outages when electric service provided by respondent was interrupted for approximately five hours on June 18, 2007, and for approximately five hours on June 21, 2007, on both occasions with no prior warning.

On August 16, 2007, respondent filed its Answer and New Matter (Answer), endorsed with a notice to plead, admitting that service interruptions had occurred on the dates specified by complainant but denying that these service interruptions constituted inadequate service.

By Interim Order Setting Resolution Conference (Interim Order) dated August 21, 2007, Chief Administrative Law Judge Veronica A. Smith ordered respondent to contact complainant no later than September 4, 2007, to set a time, date, and place for a conference about resolving the case.  The Interim Order specified that the conference must take place no later than September 18, 2007, and that within 10 days following the conference respondent must submit a report on the outcome of the conference to Mediator Herbert R. Nurick.

By Memorandum dated September 21, 2007, Mediator Nurick confirmed that a report had been submitted in accordance with the terms of the Interim Order.

By Telephone Hearing Notice dated October 2, 2007, an Initial Telephonic Hearing was scheduled for December 11, 2007, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated October 2, 2007, in this case.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

Under cover letter dated December 4, 2007, respondent served me with three copies of each of six potential exhibits for possible use at the hearing.  Respondent also served a copy of each of the six potential exhibits on complainant at the same time.
The Initial Telephonic Hearing occurred as scheduled on December 11, 2007.  Both complainant and respondent were contacted by telephone.  Respondent was represented by counsel; complainant proceeded pro se.  Complainant presented evidence in the form of his own testimony.  Respondent presented evidence in the form of the testimony of one witness and the introduction of four exhibits (Exhibits 1, 2, 3 and 4).  A transcript of the proceeding containing 38 pages was produced.  Complainant did not participate in the entire hearing, hanging up after completion of his case-in-chief, but before respondent was able to present all of its evidence.  Tr. 34.
The record was closed on Tuesday, December 11, 2007.

FINDINGS OF FACT

1.
Complainant is a residential customer of respondent receiving service at 137 Fieldcrest Lane, Gordonville, Pennsylvania, 17529.

2.
Respondent is a certificated public utility providing electric service in the Commonwealth of Pennsylvania.

3.
Complainant is served by respondent via the Kinzer number 4 line from the Kinzer substation.

4.
On June 18, 2007, at 10:04 p.m. a protective device on the Kinzer number 4 line locked out and caused a service interruption.

5.
Respondent’s repair crew made the necessary repairs and the service on the Kinzer number 4 line was restored at 5:38 a.m. on June 19, 2007.
6.
Complainant’s service outage on June 18-19, 2007, lasted 7 hours and 34 minutes, from 10:04 p.m. to 5:38 a.m.
7.
On June 21, 2007, again at 10:04 p.m., the same protective device on the Kinzer number 4 line locked out and again caused a service interruption.
8.
Because the two service interruptions occurred at the same time a mere three days apart, respondent realized there was an on-going problem.
9.
Upon investigation of the second (June 21, 2007) service interruption, respondent found a bad capacitor bank at its Quarryville substation.
10.
Complainant’s service was restored at 5:39 a.m on June 22, 2007.

11.
Complainant’s service outage on June 21-22, 2007, lasted 7 hours and 35 minutes, from 10:04 p.m. to 5:39 a.m.
12.
The bad capacitor bank at respondent’s Quarryville substation was fully repaired and put back on line on July 2, 2007.

13.
Other than the two service interruptions of June 18-19, 2007, and June 21-22, 2007, complainant has had no other service problems.

14.
Complainant terminated his participation in the hearing on December 11, 2007, by hanging up his telephone before respondent completed its presentation of evidence.
DISCUSSION
The Pennsylvania Public Utility Code (Code), 66 Pa.C.S.A. § 101 et seq., places the burden of proof in this case on the complainant as the proponent of a rule or order.  66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

The Code provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S.A. § 1501.
Interpreting this provision in West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa.Cmwlth. 157, 478 A.2d 947 (1984), the Commonwealth Court said:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted)

478 A.2d at 949.

In this case, complainant alleges that respondent violated the provisions of 66 Pa.C.S.A. § 1501 by having two service interruptions; one on June 18-19, 2007, and another on June 21-22, 2007.
As to complainant’s allegation, respondent’s duty is to provide service that is “reasonably continuous and without unreasonable interruptions”.  Respondent has discharged this duty.

Two service interruptions, each lasting less than eight hours and both occurring during the night and attributable to an unanticipated equipment failure, do not constitute inadequate service.
If this was a perfect world equipment would never fail and electric service would never be interrupted.  This is, however, the real world and equipment wears out or breaks and electric service is disrupted as a result.  Customers in rural areas of the Commonwealth experience these types of service interruptions just as do customers in urban and suburban areas.  Rural customers, because of the much more prevalent use of above-ground facilities that are more likely to be damaged by lightening strikes, falling trees, animal contact, and vehicle accidents, face the prospect of more frequent outages than do their urban and suburban counterparts.  This is just a fact of life.

The Code requires only that a public utility, such as respondent, provide service that is reasonably continuous and without unreasonable interruptions.  Similarly, the Commission’s regulations promulgated pursuant to the statutory mandate provide:

§57.194. Distribution system reliability.

(a) An EDC shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make repairs, changes, alterations, substitutions, extensions and improvements in or to the service and facilities necessary or proper for the accommodation, convenience and safety of its patrons, employes and the public.  The service shall be reasonably continuous and without unreasonable interruptions or delay.

. . .

52 Pa.Code § 57.194(a).

In Re Metropolitan Edison Company, 80 Pa. PUC 662 (1993), the Commission adopted the Recommended Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. as its action.  ALJ Corbett stated in his decision:

The Code only requires a public utility to furnish reasonable service. 66Pa. Code (sic) §1501.  It does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.

80 Pa. PUC at 672.

Reasonable service is service rendered without unreasonable interruptions, not service rendered with no interruptions.

Respondent took immediate action to restore service to complainant and all others on the same service line at the time of each interruption.  On both occasions respondent limited the duration of the service interruption to less than eight nighttime hours.  On the second occasion, respondent realized that there was an equipment problem that was causing the protective device on the Kinzer number 4 line to lock out and conducted further investigation to determine the cause.  This investigation led respondent to discover the bad capacitor bank at respondent’s Quarryville substation.  Repair of this capacitor bank was fully completed on July 2, 2007.

Respondent’s actions cannot be faulted.  It restored service as quickly as possible and ultimately discovered and repaired the source of the two interruptions.  As complainant himself testified, he has had no further problems with his electric service.  Tr. 16.

Complainant has failed to produce evidence sufficient to prove by a preponderance of the evidence that respondent has failed to provide adequate, efficient, safe and reasonable service.  Consequently, the Complaint must be dismissed.
One further comment is in order.

Complainant terminated his participation in the hearing in this case by hanging up the telephone before the respondent had an opportunity to present all of its evidence.  This is tantamount to not appearing for a hearing of which he had notice.

The Code provides, in relevant part:
(f)  Actions of parties and counsel.
Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused . . .
66 Pa.C.S.A. § 332(f).

Complainant’s action could be deemed an abandonment of his claim and his Complaint could be dismissed on that basis alone.  That it is being dismissed on the merits is only because complainant had presented all of his evidence and was still unable to prevail.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

4.
A showing that the respondent public utility is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.

5.
A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

6.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

7.
Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

8.
In order for the Commission to sustain a complaint brought under 66 Pa.C.S.A. § 1501, a utility must be in violation of its duty under that section of the Code.

9.
An electric distribution company must provide service that is reasonably continuous and without unreasonable interruptions.

10.
The Code only requires a public utility to furnish reasonable service.  It does not mandate perfect service nor must a public utility provide the best possible service.

11.
A public utility is not a guarantor of either perfect service or the best possible service.

12.
Reasonable service is service rendered without unreasonable interruptions, not service rendered with no interruptions.

13.
Complainant has failed to produce evidence sufficient to prove by a preponderance of the evidence that respondent has failed to provide adequate, efficient, safe and reasonable service.
14.
A party who terminates participation in a hearing before the other party has presented all of its evidence is tantamount to the party not appearing for a hearing of which he had notice.

15.
A party who terminates participation in a hearing before the other party has presented all of its evidence can be deemed to have abandoned his claim and his Complaint can be dismissed on that basis alone.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed on July 2, 2007, by Dale L. High against PPL Electric Utilities Corporation, Docket Number C-20077997, is dismissed.

2.
That the record at Docket Number C-20077997 be marked closed.

Date:
January 14, 2007
















Wayne L. Weismandel







Administrative Law Judge
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