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A.
Background



In September 2007, Susan K. Pickford and twenty-two other customers (collectively “Complainants”) of Pennsylvania-American Water Company (“PAWC” or “Company”) in Cumberland County filed formal complaints objecting to PAWC’s proposed conversion of the West Shore Regional Treatment Plant and the Silver Spring Water Treatment Plant from cholorinated water to chloraminated water because of potential adverse health and property damage effects.  



The formal complaints specifically alleged potential “adverse health effects,” including “body rashes and respiratory problems to intestinal problems,” and requested expedited hearings “to allow for presentation of scientific and medical evidence regarding the adverse health effects of chloraminated water.”  Complainants further alleged that chloramination causes corrosion of pipes and fittings and leaching of lead from piping; requires costly additional filter systems in some homes; and renders such treated water unsuitable for some household uses.  Complainants also questioned the adequacy of the Company’s notice of its intended course of action.


In her Initial Decision, the Administrative Law Judge noted that the Pennsylvania Department of Environmental Protection (“DEP”) reviewed PAWC’s proposal and determined that “[t]he proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known adverse side effects.”  She further noted that “the quality and purity of water is exclusively regulated in Pennsylvania by DEP and [the federal Environmental Protection Agency] pursuant to, respectively, the Safe Drinking Water Act, 35 P.S. §§ 721.1-721.17, and the Federal Safe Drinking Water Act, 42 U.S.C. §§ 300j- 300j-10.”  Consequently, she concluded that this Commission lacks subject matter jurisdiction to entertain these formal complaints, and that they must be dismissed without a hearing.
B.
Discussion


1.
Pennsylvania Appellate Case Law


An examination of Pennsylvania appellate case law makes clear that this Commission, under the Public Utility Code, and DEP, under the state and federal Safe Drinking Water Acts, have overlapping jurisdiction over water quality.  The established spheres of influence are that the Commission has sole regulatory authority under 66 Pa.C.S. § 1501 over the quality of public utilities’ facilities and services, whereas DEP has such authority over water purity. 


Thus, in Rovin, D.D.S. v. Pa. Pub. Util. Comm’n, 502 A.2d 785 (Pa. Cmwlth. 1986), regarding the safety of not placing fluoride in all of a water company’s system, the court found that the complaint involved the quality of the water, not the quality of the service.  The same was true in Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995), regarding offensive odors from a public utility’s sewage treatment plant, where the court found no Commission jurisdiction because the case involved air quality within DEP’s jurisdiction rather than the quality of the service or facilities provided by a public utility within this Commission’s jurisdiction.  To the same effect is Polites v. Pa. Pub. Util. Comm’n, 928 A.2d 388 (Pa. Cmwlth. 2007), where a customer challenged the water company’s testing methods for backflow prevention devices.  The court held that the Commission lacked jurisdiction because the complaint was based on the testing of water purity, not on the water company’s water service.
 


2.
Commission Decisions



Pursuant to Section 1501 (which requires every public utility to furnish and maintain “adequate, efficient, safe, and reasonable service and facilities”), the Commission has on several occasions decided complaints alleging that water service was, or facilities were, inadequate or unsafe.  See, e.g., Bell v. Cowanshannock Water Co., 49 Pa. PUC 238 (1975) (water was discolored and excessively chlorinated, had an objectionable odor, and contained foreign substances); Investigation of Nokomis Water Company, 43 Pa. PUC 276 (1967) (water flows were deficient; water was brownish, had a disagreeable odor, and contained green particles); Borough of Stewartstown v. Stewartstown Water Co., 40 Pa. PUC 22 (1962) (water had objectionable taste and odor).  In each of these cases, the Commission ordered the utility to take steps to improve the quality of the water provided to its customers.


The most notable Commission decision on the subject is Pa. PUC v. Pennsylvania Gas & Water Co., 61 Pa. PUC 409 (1986), where the Commission denied a rate increase in its entirety because the quality of water provided by the utility was inadequate.  The Commission found probative evidence of record that the water had serious odor, taste, and color problems; the water had levels of iron and manganese that exceeded the federal and state standards; the water was ruining customers’ plumbing fixtures and laundry; and the water was unfit to drink.  Over 400 customers contracted giardiasis, a waterborne disease.  These customers complained that the quality of their water service was inadequate and unsafe.  As a result of the Commission’s order, the Legislature subsequently added Section 526 to the Public Utility Code, specifically allowing the Commission to reject, in whole or in part, a rate increase due to inadequate quality or quantity of service.


3.
Commission & DEP Overlapping Jurisdiction



Note that the Commission in that case interpreted federal and state standards for levels of iron and manganese.  This was consonant with the Commission’s and DEP’s approach to their overlapping jurisdictions.  As another example, in its brief supporting a Commission decision on appeal to the Commonwealth Court, DEP argued as follows:

The procedure employed by the agencies in this matter harmonized the overlapping jurisdictions of each agency and should be encouraged, and not found contrary to law.  There is no question that the Department is the state agency with “primary enforcement responsibility” [over the state Safe Drinking Water Act] in Pennsylvania. … Neither the Act nor the Federal [Safe Drinking Water Act], however, expressly state or imply that the State agency with “primacy” has exclusive enforcement responsibility vis-à-vis another state agency, such as the PUC.  On the contrary, the PUC also may regulate public utilities with regard to the water service provided by them and the PUC also may inquire into compliance with the drinking water standards set under the Pennsylvania and Federal Safe Drinking Water Acts.

***

The jurisdictions of the PUC and Department can be read harmoniously with regard to the PUC’s consideration of a water service complaint and its inquiry into compliance with drinking water standards established under the Act.  … Where two agencies’ jurisdictions overlap, it is salutary that the PUC employs the standards adopted under the Act when evaluating a water service complaint brought pursuant to the Code.  It is unnecessary and contrary to the Code and the Act, …to read them to oust the jurisdiction of the PUC in this matter.



4.
Public Utility Code Section 318(b)



This harmonization of the overlapping jurisdictions of DEP and the Commission is further evidenced by Section 318(b) of the Public Utility Code, which states:

The commission may certify to the Department of Environmental Resources [now Protection] any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction, when any such question arises in any controversy or other proceeding before it, and upon the determination of such question by the department incorporate the department’s findings in its decision.

By use of the word “may,” the Legislature clearly intended that referral was discretionary with the Commission, and not mandatory.  It is significant that the complaint itself is not referred to DEP.  Instead, the Commission retains jurisdiction to decide the complaint.  Thus, in Pennsylvania Gas & Water Co., the Commission had the choice of interpreting the federal and state standards or referring that part of the case to DEP for findings of fact.  In fact, four qualified representatives of DEP testified in the rate proceeding, and the Commission determined, based on their testimony and that of several others, that the company had violated Section 1501 of the Public Utility Code.
5. The Commission’s Discretion to Dismiss a Complaint

Without a Hearing

Public Utility Code Section 703(b) provides, in relevant part, that “[t]he commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  Of course, the corollary is that the Commission has equal discretion to grant a hearing upon a complaint.  Here, the public interest requires that a hearing be granted.

Having invoked Section 1501 by alleging not only adverse health effects of chloramination but that it (1) causes corrosion of pipes and fittings and leaching of lead from piping, (2) requires costly additional filter systems in some homes, and (3) renders such treated water unsuitable for some household uses, the complainants deserve the opportunity to make their case as to these allegations alone, even if the allegations of adverse health effects were a matter exclusively within DEP’s overlapping jurisdiction.
In a controversial matter such as this one, where the public’s health and safety is at issue, the public interest is better served by granting an open and transparent hearing for adequate proof and public assurance, not only that the proposed water treatment method is safe but also that the public’s government is available and listening.  This is no less true for PAWC, which should welcome the opportunity to demonstrate the safety of its treatment method, rather than relying on a perfectly valid but more technical process for its approval, while ignoring this Commission’s overlapping public protection role.
C.
Conclusion



In sum, every water quality complaint is a potential violation of Section 1501 regarding the adequacy, efficiency, safety, and reasonableness of the utility’s service and facilities.  Especially when serious public health and safety issues are at stake, it is incumbent on the Commission to provide an opportunity for the complainant, who has the burden of proof, to show that the public utility is not meeting these standards.



Here, the Complainants alleged unsafe and inadequate service if PAWC is permitted to convert its treatment plants to chloramination.  The allegations claimed not only adverse effects on human health but also adverse effects on customers’ property, the usefulness of the service supplied, and the ability of customers to use the water without additional filtration.  As such, their complaints fall squarely within the confines of Section 1501 because the allegations concern the facilities used to provide and deliver service and the quality and adequacy of the service itself.  Complainants are therefore entitled to their “day in court,” despite the fact that DEP has approved PAWC’s intended treatment method as in compliance with state and federal standards.  In short, even though the water so treated may be potable under the Safe Drinking Water Acts, it may not meet other aspects of water quality that bear on the question of adequate, safe, and reasonable service under the Public Utility Code.


With that said, the Complainants have a heavy burden of proof.  Currently, 28 water systems in Pennsylvania use chloramination to treat their water.  There are 45 other systems that purchase some or all of their water from those systems.  Thus, 73 systems contain chloraminated water and serve over 4 million customers in Pennsylvania, apparently without ill effect.  
Nevertheless, Section 1501 having been implicated, and it being highly inadvisable to dismiss without a hearing, the Complainants are entitled to an opportunity to prove that PAWC’s intended treatment method (and, by implication, the same method used elsewhere in Pennsylvania) is contrary to law and the public interest.  We must keep an open mind while the parties create a record for decision, and then decide the case with impartiality.






______________________________








James H. Cawley
Vice Chairman
March 13, 2008

� These three decisions made the correct distinction between utility service and facilities and water purity, but then applied the distinction incorrectly.  In Rovin, the court affirmed the Commission’s decision that, in my view, improperly dismissed the complaint, even though its allegations implicated Section 1501.  The complaint alleged not only adverse health (water purity) effects of not adding fluoride to the utility’s entire supply (instead of only to the 7% of it purchased from an adjoining all-fluoridated system), but the safety and adequacy of the service because of possible overdosing (“those customers who are receiving fluoridated water might be harmed if their pediatricians prescribe a fluoride supplement.”  502 A.2d at 786.).  In Country Place Waste Treatment, the court reversed a Commission decision holding that it had jurisdiction under Section 1501 because the offensive odor emanated from a utility’s facilities.  The court improperly equated DEP’s primacy over air quality issues with exclusivity, thereby ousting the Commission’s overlapping jurisdiction (as discussed below).  Just as both agencies have some jurisdiction when water is potable but not palatable, they equally have some jurisdiction when a utility’s facilities emanate odors that are nontoxic but noxious.  The court made the same mistake in Polites, equating DEP’s primacy over testing for water purity with exclusivity, where the Commission’s requirements for backflow devices on customers’ premises (to prevent contamination of water mains) complemented DEP’s requirements.  See 52 Pa. Code § 65.17; 25 Pa. Code § 109.608.  The decision ignores the Commission’s authority to require such preventive devices, to approve of their use by inclusion in the utility’s tariff, and to enforce the Commission’s regulation and utility tariffs.  The decision also appears to condone the Administrative Law Judge’s incorrect legal conclusion that “the Commission was only able to certify to the Department a question of fact about the purity of water supplied by a public utility.”  928 A.2d at 390.  As discussed below, referral to DEP under Section 318(b) is completely discretionary and not the sole or mandatory option open to the Commission.


� Brief on Reargument of Pennsylvania Department of Environmental Protection, As Amicus Curiae in Support of Respondent, Pennsylvania Public Utility Commission, Redstone Water Company v. Pa. PUC, No. 531 C.D. 2001, 10-12 (emphasis in original) (case withdrawn before decision).  See also Harrisburg Taxicab & Baggage v. Pa. Pub. Util. Comm’n, 786 A.2d 288 (Pa. Cmwlth. 2001) (approving the incorporation of Pennsylvania Department of Transportation regulations regarding taxicab safety into the Commission’s taxicab safety regulations); City of Philadelphia v. Pa. Pub. Util. Comm’n, 702 A.2d 1139 (Pa. Cmwlth. 1997) (requiring the Commission to give due deference to the conditions imposed by a local government in an area of overlapping authority); Duquesne Light Co. v. Borough of Monroeville, 449 Pa. 573, 298 A.2d 252 (1972) (explaining that, where the Commission and a local government had overlapping statutory authority, the General Assembly intended the statutes to be applied harmoniously).
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