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Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Kandace F. Mellilo, issued on May 2, 2007, and the Exceptions and Replies to Exceptions filed thereto.  This proceeding involves a formal complaint filed by Shryock Brothers, Inc. (Shryock), a developer, alleging that Uwchlan Township (Township) unlawfully provides public utility service outside its corporate limits without a certificate of public convenience.  Shryock also alleged that the Township unreasonably refused its request for sewer service to a portion of Shryock’s property in Upper Uwchlan Township, located outside of the Township’s corporate limits.  In response to the complaint, the Township has maintained that it is not required to obtain a certificate of public convenience because it provides service only to isolated individuals under specific and unique circumstances.  (Exc. at 12-16, 21-27).     
In the Initial Decision, ALJ Mellilo determined that the Township is subject to Commission regulation because it provides extraterritorial public utility service for compensation to customers from the two systems it operates, the Interconnected System and the Eagleview System.  The ALJ, therefore, directed the Township to file an application with the Commission for a certificate of public convenience.  (I.D. at 61).
  
I cannot support the majority’s position that the Initial Decision is correct on all counts.  Based on Pennsylvania law and the available record in this case, I agree with the Township’s position that it does not provide service to the public because it provides service only to isolated individuals under special and unique circumstances.    
The Public Utility Code (Code) states that “public utility service” provided by a municipality beyond its corporate limits is subject to Commission regulation.  
66 Pa.C.S. §§1301, 1501.  The test for determining if an entity is providing “public utility service” involves an examination of the following:  “[W]hether or not such person holds himself out, expressly or impliedly, as engaged in the business of supplying his product or service to the public, as a class, or to any limited portion of it, as contradistinguished from holding himself out as serving or ready to serve only particular individuals.” See Borough of Ambridge v. Pub. Serv. Comm’n, 108 Pa. Super. Ct. 298, 165 A. 47 (1933); Drexelbrook v. Pennsylvania Pub. Util. Comm’n, 418 Pa. 430, 436, 212 A.2d 237, 240 (1965).  An entity is not considered a public utility when its customers consist of a “defined, privileged and limited group.”  Drexelbrook, 212 A.2d at 240.       

The facts in this case demonstrate that the Township is providing sewer service only to a “defined, privileged and limited group,” as opposed to the public as a whole.
  The Township serves 6,106 customers on the Interconnected System, and only two of those customers are located outside of the Township:  (1) the Marsh Creek State Park operated by the Pennsylvania Department of Conservation and Natural Resources and (2) a paper mill on a portion of the Shryock property.  (Findings of Fact Nos. 18, 19).
  The Township also serves 889 customers on the Eagleview System, and only six of those customers are located outside of the Township.  (Findings of Fact No. 40).  Accordingly, of the Township’s 6,995 customers, less than .002% are located outside of its borders.    

The extraterritorial sewer service the Township provides on the Interconnected System is specifically restricted to a “defined, privileged and limited group” of  customers.  The Township provides the service only as a result of an agreement between the Township Municipal Authority (Authority) and the Department of Environmental Resources to provide service to the State Park and the right-of-way agreement between the Authority and Shryock’s predecessor to provide service to the paper mill.  The provision of service to additional customers through the Interconnected System is expressly limited by an agreement between the Township and the Downingtown Area Regional Authority, referred to as the DARA Agreement.
  Section 6.13 of the DARA Agreement states:  

It is the intent of this Agreement that sewage and waste waters transmitted to all parties hereto shall originate within the geographical limits of Downingtown and participating townships for treatment by the Center.  Any party thereto transmitting to the Center sewage and waste water from outside those geographical limits shall be in violation of this Agreement unless all parties hereto consent in writing, provided, however, Uwchlan my use fifty thousand (50,000) gallons of its allocation for the treatment of sewage from Marsh Creek State Park and one thousand (1,000) gallons for the Shryock Paper Company, which users are located outside the municipal limits of Uwchlan Township.  

In addition to the service restrictions in the DARA Agreement, the Township passed an ordinance prohibiting the connection of additional outside customers to the Interconnected System.  (Township Memorandum at 15-26).  As these facts demonstrate, only two, specific customers receive service from the Township on the Interconnected System, and the Township is prohibited from serving any additional customers according to the terms of the DARA Agreement. 

Likewise, the extraterritorial customers served by the Eagleview System are part of a defined, limited group that share a common nexus as customers located within the same corporate park.  I disagree with the ALJ’s reasoning that the Township does not have control over the customers it will serve from the Eagleview System and the suggestion that there could be an indefinite number of subdivision customers on the System in the future.  (I.D. at 43-44, 47).  These customers are being served as a result of the Expansion Agreement between the Township and the developer of the corporate park served by the Eagleview System. 
  The Township stated that it does not solicit outside customers or hold itself out as a sewer provider and that it has agreed not to serve any customers outside of the corporate park, or any additional customers, after the “legacy properties” in the corporate park have been developed.  Six of these properties have been developed, and the developer has received final subdivision and land development approval for the remaining six properties.  (Findings of Fact Nos. 30, 31).  As such, the facts show that the current and future customers on the Eagleview System have been defined and are controlled by the terms of the contract between the Township and the developer.          
Based on the foregoing discussion, the record supports a finding that the Township is serving or ready to serve only limited, particular customers – two customers on the Interconnected System and six on the Eagleview System, with the possibility of six additional customers, all located within the Eagleview Corporate Center.  The Township does not currently serve and does not intend in the future to serve an indefinite amount of extraterritorial customers.  The Township does not hold itself out as ready or willing to serve the public generally, but only serves extraterritorial customers as a result of specific right-of way or expansion agreements.  Therefore, the service provided by Uwchlan Township on both the Interconnected System and the Eagleview System is not public utility service subject to Commission regulation.  Given the facts in this case, I am concerned that the majority’s decision will establish a precedent that has a chilling effect on the ability of non-regulated entities, such as the Township, to enter into private agreements to provide service to a limited, defined group of customers.  
Moreover, I am bothered by the fact that the Shryock property has received the benefit of the Township’s sewer service since 1981, has never before voiced a complaint about the Township’s service to the Commission, and is now using the service from which it has benefited against the Township.  After 27 years, Shryock is now accusing the Township of providing unauthorized utility service in order to bolster its claim that the Township unreasonably refused to extend sewer service to Shryock.  In my view, Shryock is using the Commission as a vehicle to void the agreement between the Township and Shryock’s predecessor, under which Shryock’s service was capped at 1,000 gallons.  Unfortunately, Shryock appears to be succeeding in its ploy to use the service from which it has benefited for 27 years against the Township in order to break the prior agreement and to receive a 50-fold increase in its service.  For all of these reasons, I respectfully dissent from the majority’s decision.          
DATE



TYRONE J. CHRISTY, COMMISSIONER

� The ALJ made a determination regarding the parties’ motions for summary judgment and partial summary judgment in this proceeding based on a record consisting of various pleadings, memoranda, and supporting documentation.  An evidentiary hearing was not scheduled to determine whether the Township was providing public utility service without a certificate of public convenience.  


�  This case is factually similar to cases in which the courts and the Commission have determined that entities are not providing public utility service subject to Commission jurisdiction.  In Petition of Hazleton Associates Fluidized Energy, Inc. (HAFE), Docket No. P-860179 (December 18, 1986), the Commission found that HAFE’s provision of thermal energy to three specified non-residential customers, all of which had a contract with HAFE for the purchase of thermal energy, did not render HAFE a public utility subject to Commission jurisdiction, particularly when HAFE indicated that it did not intend to serve any other customers or to accept additional customers on its system.  Similarly, the Pennsylvania Superior Court has held that a development company was not providing public utility service by supplying water to property owners in its development and to four additional customers on neighboring lands located outside of the development.  See Overlook Dev. Co. v. Pub. Serv. Comm’n, 101 Pa. Super. 217, 225, aff’d per curiam, 306 Pa. 43, 158 A.869 (1932).   





� The Interconnected System is owned by the Uwchlan Township Municipal Authority (Authority) and is operated by the Township pursuant to a contract and lease with the Authority.  (Findings of Fact No. 6).  In 1973, the Authority and the Department of Environmental Resources entered into a contract by which the Authority agreed to provide sewer services to the State Park in Upper Uwchlan Township.  As a result of the contract, the “Marsh Creek Interceptor” was constructed to connect the State Park to a public sewer system in the Borough of Downingtown.  In order to provide for this connection, a right-of-way was required through the Shryock property, then owned by Shryock’s predecessor.  As a condition of granting the right-of-way, Shryock’s predecessor sought and obtained the right to connect to and discharge sewage into the Marsh Creek Interceptor.  On October 27, 1981, Shryock’s predecessor exercised its right to connect to the Marsh Creek Interceptor for a paper mill.  (Findings of Fact No. 9).      


�  The wastewater collected by the Interconnected System is conveyed to the Downingtown Area Regional Water Pollution Control Center for treatment under the auspices of the Downingtown Area Regional Authority (DARA) and the DARA Agreement.  (Findings of Fact No. 8).  


   


�  As part of an “Expansion Agreement” between the Township and a private developer, the Township agreed to provide service to 12 “legacy properties” in the Eagleview Corporate Center, of which six have been developed.  The developer has received final subdivision and land development approval for the remaining six “legacy properties,” which are proposed to include office buildings, a parking facility, and a municipal park.  (Findings of Fact Nos. 30, 31).       
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