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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Donald Metzger c/o The Land Group, Ltd. (Complainant), filed on November 30, 2007, to the Initial Decision (I.D.) of Chief Administrative Law Judge (CALJ) Veronica A. Smith, which was issued on November 14, 2007, in the above-captioned proceeding.  Replies to Exceptions were filed on December 17, 2007.
History of the Proceeding

On June 14, 2007, the Complainant mailed a Formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL) to the Commission and to PPL.  The Complaint, which was received by the Commission on June 19, 2007, alleged that PPL proposed to install an overhead electric transmission line in the Complainant’s real estate development.  The Complaint further alleged that the Complainant had asked PPL to install the proposed transmission line underground in the Complainant’s real estate development, but PPL refused.  The Secretary of the Commission served the Complaint on PPL on July 16, 2007.  

On August 3, 2007, PPL filed an Answer and New Matter admitting that PPL was in the process of developing an overhead transmission line.  The Answer and New Matter further admitted that the proposed line would cross the tract of land identified in the Complaint, but denied that the Complainants own the property in question.  It further denied that PPL is required to install the line underground.


PPL also filed Preliminary Objections on August 3, 2007, claiming that the Complaint was legally insufficient.  According to PPL, the Commission regulations cited by the Complainant do not apply, because those regulations pertain to service lines and distribution lines rather than transmission lines.  The Preliminary Objections also argued that the Complainant’s land fails to qualify for the installation of electric lines at PPL’s expense.



On August 16, 2007, the Complainant filed a document styled “Preliminary Objection of Appellants in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of Appellee PPL.”  In that document, the Complainant alleges that his mailing a copy of the Complaint to PPL effected service.  That document further claims that such service triggered the twenty-day deadline, under the Pennsylvania Rules of Civil Procedure, for filing an answer to the Complaint.  Therefore, the Complainant claims that PPL’s Answer and New Matter were not timely filed.  That document further claims that PPL’s Answer and New Matter, as well as PPL’s Preliminary Objections, lack legal sufficiency and fail to conform to law or rule of court.



Also, on August 16, 2007, the Complainant filed a Memorandum of Law in support of the Complainant’s Preliminary Objections.  This document makes certain arguments not offered in the Preliminary Objections; most notably, the claim that “this property is located in Richland Township, Bucks County, which has a Subdivision and land use planning ordinance which forbids the application of overhead power lines.”  Complainant’s Memorandum of Law in Support of Preliminary Objections of Appellants, at 3.


On August 27, 2007, PPL filed its Answer to the “Preliminary Objection of Appellants in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of Appellee PPL.”  This Answer argues that provisions of the Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq.,  and the Commission’s regulations, 52 Pa. Code §§ 1.1 et seq., rather than the Rules of Civil Procedure, set forth the practice and procedure governing complaints filed with the Commission.  PPL’s Answer also argues that PPL’s proposed overhead transmission line is a public utility “facility,” and prior court and Commission cases have held that such “facilities” are not subject to municipal land use planning ordinances.



On November 14, 2007, CALJ Smith ruled on the competing Preliminary Objections.  She denied the Complainant’s Preliminary Objections and granted PPL’s Preliminary Objections.   With regard to the issues raised by the parties, CALJ Smith concluded:  PPL’s Answer and New Matter was timely filed; PPL’s Preliminary Objections were timely filed; PPL’s proposed transmission line is a “facility,” which is not subject to municipal zoning and subdivision ordinances; and Commission regulations regarding the underground installation of electric distribution and service lines do not apply to PPL’s proposed transmission line.  
In addition, CALJ Smith sua sponte raised the issue of ripeness.  She noted that the Commission’s regulations at 52 Pa. Code § 57.71 require prior approval before a public utility may construct a high voltage transmission line.  According to PPL’s Answer, no such application has been filed, but PPL intends to file such an application with the Commission in the near future.  CALJ Smith concluded “the transmission line challenged by Complainant is not yet subject to Commission review; therefore, no case or controversy exists and the Complaint is not ripe for adjudication.”  I.D. at 12.  She, therefore, dismissed the Complaint without prejudice to the Complainant’s right to re-file his Complaint if and when PPL files an application with the Commission pursuant to 52 Pa. Code § 57.71.  To ensure that the Complainant receives notice of PPL’s Section 57.71 application, CALJ Smith directed PPL to provide written notice of its filing to the Complainant.


The Complainant, through his counsel, filed Exceptions on December 3, 2007.   Replies to Exceptions were filed on December 17, 2007.

Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made eighteen Findings of Fact and reached sixteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


As stated previously, only the Complainant filed Exceptions to CALJ Smith’s Initial Decision.  The Complainant first argues that CALJ Smith erred in finding that the Complaint was served on PPL by the Secretary of the Commission on July 16, 2007.  The Complainant alleges that it served PPL with a copy of the Complaint on or about June 14, 2007.  The Complainant, therefore, concludes that PPL’s Answer and New Matter, as well as PPL’s Preliminary Objections, both of which were filed on August 3, 2007, were not timely filed.



The Complainant has consistently argued throughout this proceeding that Commission proceedings are governed by the Pennsylvania Rules of Civil Procedure.  That is simply not true.  Certain rules of procedure for Commission proceedings are set forth in the Code.  For example, Section 702 of the Code, 66 Pa. C.S. § 702, states in pertinent part:
Upon the filing of a complaint, the commission shall cause to be served upon each party named in the complaint a copy of the complaint and notice from the commission calling upon such party to satisfy the complaint, or to answer the same in writing, within such time as is specified by the commission in the notice. 
The Code further provides that the Commission has authority to make such regulations as may be necessary or proper in the exercise of its powers.  66 Pa. C.S. § 501(b).  The Commission has promulgated regulations concerning practice before the Commission.  52 Pa. Code §§ 1.1, et seq.  These rules, rather than the Rules of Civil Procedure, govern proceedings before the Commission.  Farrugio’s Bristol and Philadelphia Auto Express, Inc. v. St. Johnsbury Trucking Company, Inc., 69 Pa. P.U.C. 411 (1989).  


We will deny the Complainant’s first exception based on 66 Pa. C.S. § 702, quoted above.  The Complaint was served by the Secretary of the Commission on July 16, 2007, and PPL’s Answer and New Matter and Preliminary Objections were timely filed eighteen days thereafter, on August 3, 2007.  52 Pa. Code §§ 5.61(a) and 5.101(d).


The Complainant’s second exception alleges that CALJ Smith erred in finding that no reply was filed to PPL’s Answer and New Matter or PPL’s Preliminary Objections.  Answers to new matter are due within twenty days after the date of service.  52 Pa. Code § 5.63(a).  Answers to preliminary objections are due within ten days of the date of service.  52 Pa. Code § 5.101(f).  The Complainant argues that his Preliminary Objections replied to both of PPL’s filings.

Both PPL’s Answer and New Matter, and PPL’s Preliminary Objections, were served by PPL on the Complainant’s counsel by first class mail on August 3, 2007.  According to 52 Pa. Code § 1.56(b), “Unless otherwise prescribed by the Commission or presiding officer, whenever a party is required or permitted to do an act within a prescribed period after service of a document upon the party and the document is served by first-class mail by the United States Postal Service, 3 days shall be added to the prescribed period.”  The Complainant’s Preliminary Objections were therefore timely filed on August 16, 2007.  

Nevertheless, the Complainant’s August 16, 2007 filing failed to comply with our regulations because that single filing purported to object to both PPL’s Answer and New Matter as well as PPL’s Preliminary Objections.  This is not permitted by our regulations.  52 Pa. Code § 5.101(a) specifically prohibits any party from filing preliminary objections to preliminary objections.   
CALJ Smith did not, however, strike the Complainant’s Preliminary Objections on procedural grounds.  Instead, CALJ Smith considered and rejected the arguments offered in the Complainant’s Preliminary Objections.  I.D. at 6.  As a result, the Complainant’s second exception provides no basis for reversing or remanding the Initial Decision. 


The Complainant’s third Exception claims “the initial decision was based upon a finding that there was no notice to plead as required under the Rules of Civil Procedure 1042.4.”  Complainant’s Exceptions, ¶ 5.  We can quickly reject this Exception.  The Initial Decision contains only one reference to Rule of Civil Procedure 1042.4, and that is contained in a summary of the Complainant’s claims.  CALJ Smith explains that the Complainant cites Rule of Civil Procedure 1026(a) in support of his position.  In footnote 3 of the Initial Decision, CALJ Smith quotes Rule 1026, and this quotation refers to Rule of Civil Procedure 1042.4.  CALJ Smith’s decision was clearly based on the procedural rules established in the Code and the Commission’s regulations – not on Rule of Civil Procedure 1042.4.      


Similarly, we can quickly reject the Complainant’s fourth exception, which argues “the ‘Formal Complaint Form’ mandated by the PUC is defective in not providing a notice to plead or that the PUC has by issuance of said form waived the notice to plead requirement.”  Complainant’s Exceptions, at ¶ 6.  The Complainant’s Exceptions do not explain why a complainant is aggrieved by the complaint form’s lack of a notice to plead addressed to the respondent.  

The Commission has statutory authority to prescribe the form of complaints, 66 Pa. C.S. § 701, and has done so.  This form does not include a notice to plead.  Nevertheless, as stated previously, the Code requires complaints to be served on respondents by the Commission.  66 Pa. C.S. § 702.  When the Commission served the complaint on PPL, the Commission did, in fact, advise PPL of the need to file a pleading in response to the Complaint, and PPL in fact filed timely pleadings.  We will deny the Complainant’s fourth exception.



   The Complainant’s fifth exception objects to the Initial Decision, to the extent that it is based on 52 Pa. Code § 5.101(d), which states (in pertinent part) “Preliminary objections shall be filed . . . within the same 20 days as provided for in       § 5.61 (relating to answers to complaints, petitions, and motions).”  The Complainant argues that Section 5.101(d) conflicts with Rule of Civil Procedure 1028, which allows a party to file preliminary objections, and then file a subsequent pleading if those preliminary objections are overruled.  The Commission’s rule, according to the Complainant, is “in derogation to the intention of the Pennsylvania Civil Rules.”  Complainant’s Exceptions, at ¶ 8.  
The Complainant does not claim that CALJ Smith made an error in applying the Commission’s regulations to the facts of this case.  Instead, the Complainant simply claims that the procedure set forth in the Commission’s regulations is different from the procedure set forth in the Rules of Civil Procedure.  Complainant overlooks our regulation at 52 Pa. Code § 5.101(h), which states “if a preliminary objection is granted, the party who submitted the stricken pleading has the right to file an amended pleading within 10 days of service of the order.”  More importantly, the alleged difference between the Rules of Civil Procedure and the Commission’s rules and regulations is of no significance.  The Rules of Civil Procedure govern practice and procedure in the courts of this Commonwealth.  The Public Utility Commission is not a court.  The rules of procedure that govern practice before this Commission are the Commission’s rules of Administrative Practice and Procedure set forth at 52 Pa. Code §§ 1.1, et seq.  Farrugio’s Bristol and Philadelphia Auto Express, Inc., supra.  CALJ Smith properly applied the procedural rules that govern Commission proceedings.
Finally, we wish to address two points not raised by the Complainant’s Exceptions.  First, although CALJ Smith found this case was not ripe for review, she concluded (i) PPL’s proposed transmission line is not subject to local land use planning ordinances, I.D. at 8, and (ii) PPL’s proposed transmission line is not subject to the Commission’s regulations at 52 Pa. Code §§ 57.81-88 (regarding underground electrical service in new residential developments).  We will not reach the question of what laws and regulations apply to PPL’s proposed transmission line.  We will address those questions if and when PPL submits an application pursuant to 52 Pa. Code § 57.71.      


Second, CALJ Smith noted that the Commission’s regulation at 52 Pa. Code § 57.71 require PPL to obtain Commission approval before constructing the proposed transmission line.  I.D. at 10.  She dismissed the Complaint without prejudice to the Complainant’s right to re-file his Complaint after PPL files its application pursuant to Section 57.71.  I.D. at 12.  As noted in PPL’s Replies to Exceptions, the Complainant would have a right to protest an application filed pursuant to Section 57.71, and to raise objections to the siting and construction of the transmission line at that time.  We write here to make clear that this decision will not prejudice the Complainant’s right to file a complaint or to file a protest in the event that PPL submits a Section 57.71 proceeding.
Conclusion



Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the CALJ’s Initial Decision to the extent consistent with the foregoing discussion; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Donald Metzger c/o The Land Group, Ltd., to the Initial Decision of Chief Administrative Law Judge Veronica A. Smith are denied. 
2.
That the Formal Complaint of Donald Metzger c/o The Land Group, Ltd., against PPL Electric Utilities Corporation is dismissed, without prejudice.  
3.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith is adopted, to the extent consistent with this Opinion and Order.

4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  February 14, 2008
ORDER ENTERED:  February 19, 2008
8
10

