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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Nancy M. Dean (Complainant), filed on December 11, 2007, to the Initial Decision (I.D.) of Chief Administrative Law Judge (CALJ) Veronica A. Smith, which was issued on November 28, 2007, in the above-captioned proceeding.  Reply Exceptions were filed on January 4, 2008.
 
History of the Proceeding

On July 3, 2007, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO), in which she alleged that her bills for electric service incorrectly state the number of kilowatt hours of electricity used by Complainant at her apartment.  As relief, she “wants PECO Energy Company to correct/stop their programmed, presumptive ‘bumps’ in kilowatt hours charged to my apartment.”

On August 7, 2007, PECO filed an Answer and New Matter, alleging that the Complainant is not a customer of PECO.  PECO alleged that it sells power to the Touraine (the Complainant’s apartment building), and the Touraine’s management company (Commercial Energy Management Associates (CEMA)) provides service and billing to the Complainant.  PECO further averred that the Touraine is not a public utility company.  
On August 7, 2007, PECO also filed Preliminary Objections arguing that the Complaint should be dismissed.  PECO claimed that the Commission lacks jurisdiction because the main allegation of this Complaint, improper billing, should have been directed against the entity responsible for billing the Complainant, the Touraine.  PECO further claimed that the Complainant failed to join an indispensable party (the Touraine). 



By correspondence dated August 16, 2007, the Complainant filed a response to both PECO’s New Matter and its Preliminary Objections.  This correspondence describes the Complainant’s contacts with the Touraine regarding the number of kilowatt hours shown on her bill.  It also describes her contacts with Commission staff prior to filing her Complaint.



The Complainant filed additional correspondence with the Commission on August 24, 2007, in response to the Motion Judge Assignment Notice that had been mailed to her.  The Complainant alleged that this case does not involve a billing dispute, but rather involves an increase in kilowatt hours used when her home is not occupied.  She further alleged that the Commission has jurisdiction to ascertain if a public utility company is honestly charging her.    


The Complainant filed additional correspondence with the Commission on September 6, 2007, alleging that PECO engaged in “dirty tricks” in this proceeding, by placing the incorrect PUC Docket Number on the cover letter of its Answer and New Matter and Preliminary Objections.  She expressed concern that documents she previously filed in this case had been placed in the wrong file.  



By correspondence dated September 8, 2007, the Complainant advised the Commission that she had discovered that Exelon Corp. (Exelon) is the parent of PECO.  She requested advice as to how to add Exelon as an additional defendant in this proceeding.
In the Initial Decision, issued on November 28, 2007, CALJ Smith concluded: (a) the Complaint is a billing dispute; (b) the Commission lacks jurisdiction over the Complaint; and (c) the Touraine and CEMA are not indispensable parties to this proceeding.  
The Complainant filed Exceptions on December 11, 2007.  PECO filed its Replies to Exceptions on January 4, 2008.  As previously stated, we find these Replies were not timely filed.
Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The CALJ made twelve Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


As stated previously, only the Complainant filed Exceptions to CALJ Smith’s Initial Decision.   Before addressing those Exceptions, however, we wish to briefly address Complainant’s September 6, 2007 correspondence.  We reviewed the record in this matter and concluded that all documents filed with the Commission pertaining to this Complaint have been placed in the correct file and have been considered by this Commission in rendering this decision. 
We now turn to the Complainant’s Exceptions.  The Complainant’s first Exception argues that the jurisdictional question is still “open” because “at this point, no one knows where the attribution of KWH-used is done.  The attribution of KWH-used may originate with Exelon Corp., the parent of Philadelphia’s Peco Energy Company.”  Complainant’s Exceptions at 1.
Based on our review of the record, we deny this Exception.  The record clearly indicates that the Touraine and/or CEMA determine the number of kilowatt hours of electricity used at the Complainant’s apartment.  In her Complaint, the Complainant admits that PECO sells electricity to the Touraine, and the Touraine, in turn, bills her for the electricity used at her apartment.  Attached to the Complaint is a copy of the Complainant’s bill dated June 12, 2007.  This bill shows the number of kilowatt hours used during the billing period, and the meter readings used to determine the number of kilowatt hours used during the billing period.  Complaint, Attachment page 2.  
Also attached to the Complaint is correspondence from the Touraine, indicating that CEMA personnel checked the meter used to measure the electricity used by Complainant’s apartment.  That correspondence offered the Complainant certain options, if she continued to believe that the number of kilowatt hours shown on her bill did not accurately reflect the number of kilowatt hours used at her apartment.  One option was for CEMA’s technician to exchange the meter.  Complaint, Attachment   page 6.
There is no evidence to suggest that PECO or Exelon have any role in determining the number of kilowatt hours of electricity used at Complainant’s apartment.  Instead, as CALJ Smith correctly noted, the number of kilowatt hours of electricity attributed to Complainant’s apartment is based on a meter that is under the control and possibly the ownership of the Touraine.  
The Complainant does not allege that PECO or Exelon are responsible for the actions of the Touraine and/or CEMA in determining the kilowatt hours used at her apartment.  The Complainant simply alleges that PECO ‘bumps up’ the number of kilowatt hours used by its customers during extreme weather.  
The Complainant’s dispute is not with PECO or Exelon.  Rather, it is with the Touraine and/or CEMA.  The Complainant does not allege that the Touraine or CEMA is a public utility, nor is there any evidence in the record to support such a claim.  Thus, this Commission has no jurisdiction over the Complainant’s dispute with those entities.
  
The Complainant’s second Exception is that, on page 6 of the Initial Decision, CALJ Smith “accepts as true the ultimate factual issue:  that because Commercial Energy Management Associates’ meter is judged to be ‘accurate,’ the attribution of KWH-used in my apartment is correct.”  Complainant’s Exceptions at ¶ 2.
We will deny this Exception.  In the referenced portion of the Initial Decision, CALJ Smith summarizes correspondence between the Touraine and the Complainant concerning activities of the Touraine and CEMA.  The CALJ does not make a factual finding that the meter is accurate.  Rather, the CALJ finds that the Complainant’s meter is under the control and possibly the ownership of the Touraine (rather than PECO).    
Conclusion



Based upon the foregoing discussion, we shall deny Complainant’s Exceptions and adopt CALJ Smith’s Initial Decision consistent with the foregoing discussion; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Nancy M. Dean to the Initial Decision of Chief Administrative Law Judge Veronica A. Smith are denied. 
2.
That the Formal Complaint of Nancy M. Dean against PECO Energy Company is dismissed.  
3.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith is adopted, consistent with this Opinion and Order.

4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  March 13, 2008
ORDER ENTERED:  March 13, 2008
� 	The Exceptions indicate that a copy was sent to PECO’s attorney, but a certificate of service was not attached as required by 52 Pa. Code § 1.57.  PECO’s Replies to Exceptions state that the Complainant’s Exceptions were served on PECO by the Commission in “early to mid-December.”  PECO’s Replies, at page 3.  PECO did not attach a copy of this correspondence, and the Commission has no record of such correspondence.  Considering that the Complainant filed her Exceptions on December 11, it is not credible that the Commission served the Exceptions on PECO’s counsel in “early to mid-December.”  We, therefore, find the Replies were filed late.


� 	CALJ Smith’s discussion of the Commission’s jurisdiction over the Complaint concludes that the Complainant “does not have standing to file a complaint against PECO.”  I.D. at 6 (notes omitted).  However, the question of a party’s standing does not involve a question of jurisdiction.  In re Estate of Schram, 696 A.2d 1206 (Pa. Cmwlth. 1997), appeal denied 550 Pa. 712, 705 A.2d 1313 (1997).  We agree with the CALJ’s conclusion that the Commission has no jurisdiction, but wish to clarify that the issues of standing and jurisdiction are distinct.
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