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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of the Philadelphia Gas Works (PGW) filed on October 16, 2007, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued September 26, 2007.  No Reply Exceptions were filed.
History of the Proceeding



On November 8, 2006, Paschal Nneji filed a Complaint with the Commission against PGW alleging that PGW had billed him incorrectly and that his ex-wife, and not he, lived at the service address during the period in question.  He asked that the Commission investigate the situation and waive the balance of his bill.   



On December 18, 2006, PGW filed an Answer denying the material allegations of the Complaint.  It stated that: (1) in December 2001, Mr. Nneji transferred his gas service to his ex-wife; (2) that Mr. Nneji regained possession of the residence in November 2002; (3) that on August 12, 2005, PGW found gas service at the service address; and (4) that PGW billed Mr. Nneji from December 2001 through August 12, 2005, for $3,759.55.



On the day of the hearing, Mr. Nneji proceeded unrepresented and testified on his own behalf.  PGW, which was represented by counsel, presented the testimony of one witness and introduced six exhibits into the record.  The hearing continued on June 11, 2007.  After the June 2007 hearing, the ALJ requested that PGW submit testimony about the procedures by which it usually shuts off gas service.  PGW’s response was marked as PGW Exhibit 7 and was admitted into the record.  Mr. Nneji did not object to the admission of PGW Exhibit.  The record closed on August 16, 2007.



In his Initial Decision, the ALJ concluded that Mr. Nneji is not responsible for the gas service to the residence between December 29, 2001, the date that he requested termination of his gas service from PGW, and August 12, 2005, the date that he regained possession of the property at the service address.  (I.D. at 6-8).  PGW filed Exceptions on October 16, 2007.  No Reply Exceptions were filed.
Discussion


In the Initial Decision, the ALJ made seven Findings of Fact and reached two Conclusions of Law.  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Since the Complainant is the party seeking affirmative relief from the Commission, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id. (emphasis in original).
Background



Mr. Nneji was a PGW customer and took gas service at his residence in Philadelphia.  Mr. Nneji bought his home in March 1999 and got married in December 1999.  The marriage deteriorated and Mr. Nneji was ordered out of the residence by a restraining order.  (Tr. at 5-6).  On January 23, 2002,
 Mr. Nneji called to ask PGW to shut off gas service because he could not afford to pay the gas bill and child and spousal support at the same time.  PGW sent him a final bill of approximately $900.  However, before Mr. Nneji could make the first payment, he received another bill that had a current gas use charge.  PGW stated that it did not have access to the house and could not turn off the gas.  Eventually, PGW shut off the gas at the curb on September 19, 2002 by lifting the cap up, inserting a special key down, and turning the valve off.  (Tr. at 7-10, 30, 31, 35; Findings of Fact Nos. 1-3).  


Mr. Nneji did not have full access to his property until August 2005 when his ex-wife moved out of the home.  (Tr. at 13-15; Exh. PGW-2).  On August 12, 2005, when the property was under renovation, PGW found that the gas had been turned back on and was used at the property.  (Tr. at 31-36; Exh. PGW-3).  There is nothing in the record that indicates who actually turned on the gas.  Since Mr. Nneji was the property owner, PGW billed him for the gas used between December 29, 2001 and August 12, 2005.  (Exh. PGW-2).  


There was conflicting testimony concerning the location of the gas meter at the service address.  Mr. Nneji testified that the gas meter is located outside the house (Tr. at 21, 22; Finding of Fact No. 7).  However, PGW’s witness implied that it was located inside the house.  (Tr. at 35).  Mr. Nneji is no longer a PGW customer since he now lives in Connecticut.  (Finding of Fact No. 1).  He still owns and rents the property at the service address but the tenants put the gas service in their own names.  (Tr. at 27).  


PGW is requesting payment of the total account balance of $4,984.36 for gas at the service address.  That balance includes a write-off amount of $1,221.52, which is Mr. Nneji's balance through December 29, 2001, a bill of $2,083.82 for service from December 29, 2001, to December 30, 2003, and a bill of $1, 675.73 for gas service from December 30, 2003, to August 12, 2005.  (Tr. at 47-48; Exhibits PGW-1, PGW-6).  Mr. Nneji testified that he has no problem with paying for the gas that was used before the date of the requested termination.  (Tr. at 19).
Exceptions



PGW excepts to the ALJ’s reliance on a “factual error” in Mr. Nneji’s testimony wherein he stated that the gas meter was located outside the service address.  (Finding of Fact No. 4).  PGW states that its witness testified that the meter is located inside the service address and that PGW needed to have access to the property to shut off the gas at the meter and to do a safety check and a visual inspection of the meter when terminating gas service.  (Exc. at 2; Tr. at 35).  


PGW also excepts to the ALJ’s conclusion that the meter must be outside the service address because the meter readings from January 2002 to December 2002 were actual meter readings.  (I.D. at 4, fn. 3).  PGW asserts that this conclusion ignores the presence of an automatic reading device (AMR) at the service address.  PGW states that “[m]eter readings transmitted by the electronic AMR are considered actual meter readings, but are not considered a substitute for a safety check and visual inspection of the meter when terminating gas service for a safety check . . . ”  (PGW Exceptions at 2).  


In Footnote No. 3 on page 4 of the Initial Decision, the ALJ explains, as follows:
The Respondent testified that “it would rather get inside to do a safety shut off, inspect the meter and do a reading, and verify that the gas is off safely” (March 20, 2007 N.T. 35).  It implied that the meter is located inside the house.  Essentially, PGW-7 stated that “Mr. Nneji is supposed to provide access to the property so that PGW can get a final meter reading to finalize his bill” implying also that the meter is located inside the house.  But all the meter readings from January 2002 to December 2002 were actual (PGW-1).  The meter is in fact located outside the house.



We agree with the ALJ’s reliance on Mr. Nneji’s testimony regarding the location of the gas meter.  We note that Mr. Nneji had actual knowledge of the location of the meter, while the PGW witness was relying on business records and PGW’s policy in order to reach the conclusion that it was necessary for PGW to get access to the inside of the house in order to terminate service.  PGW sent Mr. Nneji a final bill not long after the termination request.  That fact, in itself, indicates that PGW had enough access to do the final reading required to discontinue service to Mr. Nneji.  Nevertheless, the location of the meter is not dispositive of the main issue.  Even assuming the meter was inside the house, Mr. Nneji, himself, did not have access to the inside of the home.


PGW avers that there has been an AMR device at the service address.  The only mention of an AMR device found in our review of the record was an entry on Exhibit PGW-2, page 1 of 5, for October 19, 2005, which is outside the time period at issue in this proceeding.  We note that there is no testimony from the PGW witness regarding an AMR device.  As a result we shall not consider this portion of the Exceptions.  However, we are inclined to believe that the presence of an AMR device at a service address should have resulted in earlier discovery of any theft of service.  


While we do not dispute PGW’s assertion that it may have been preferable for it to obtain access to Mr. Nneji’s house, it was not absolutely necessary because PGW did, after all, finally turn off the gas service at the curb in September of 2002, which was many months after Mr. Nneji’s initial request.  PGW acknowledged its receipt of Mr. Nneji’s request and mailed him a final bill soon after his termination request.  (Finding of Fact No. 3).  Mr. Nneji had a right to expect that PGW would comply with his termination request in a timely manner despite the fact that his ex-wife would not grant PGW access to the house.  Section 59.24 of our Regulations, 52 Pa. Code § 59.24, states that refusal on the part of a customer to provide reasonable access to their premises for the purposes of maintenance, operation and meter reading shall constitute sufficient cause for discontinuance of service.  In our view, PGW should not have delayed the requested termination of service when access to the house was denied by Mr. Nneji’s ex-wife.  Accordingly, we will deny PGW’s first Exception.  


PGW next objects to the ALJ’s reliance on Mr. Nneji’s oral testimony in concluding that Mr. Nneji was forced to leave the service address and, consequently, could not provide PGW with access to the service address during the disputed period.  PGW disputes the veracity of Mr. Nneji’s testimony regarding his ability to access the service address because Mr. Nneji did not provide copies of the restraining order, lease, divorce decree, or any accompanying settlement agreement assigning specific responsibilities with regard to the service address.  As a result, PGW argues that Mr. Nneji did not meet his burden of proof and that the Initial Decision is not supported by substantial evidence.  (Exc. at 3-4).



In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron at 99.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.



We find Mr. Nneji’s testimony to be credible.  A restraining order is a plausible reason for a person not to have access to his former residence.  After Mr. Nneji testified concerning his lack of access to his house, it was then incumbent upon PGW to meet its burden of going forward to show why Mr. Nneji’s testimony was not credible and why it did not accede to Mr. Nneji’s request for termination of his gas service, which was made on January 23, 2002, until September 2002.  The terms of Mr. Nneji’s separation and divorce are not relevant to PGW’s obligation to comply with the termination request.  We note that PGW did not go forward with co-equal evidence.  As a result, Mr. Nneji has met his burden of proof with his testimony and this Exception is denied.


In its third Exception, PGW objects to the ALJ’s finding that there was an “inordinate delay” in its termination of gas service to the service address.  PGW contends that it made attempts to terminate service, both at the meter inside the house and at the curb box on the sidewalk in front of the house.  PGW also asserts that it could not get access to the meter in the house and that a car was parked on top of the curb box when it attempted to shut off service there.  PGW refers to the theft of service that occurred between September 2002, when the gas service was terminated at the curb, and August 2005.  PGW argues that its attempts to turn off the gas service to the service address were reasonable and that Mr. Nneji, as owner of the house at the service address, is responsible for gas usage during the disputed period.  (Exc. at 4-5)


Upon review of the record, we agree with the ALJ’s conclusion  that there was an “inordinate delay” in terminating gas service.  According to Exhibit PGW-2, PGW made very few attempts to terminate service at Mr. Nneji’s house.  The initial service turn-off order was scheduled for January 24, 2002.  (Exh. PGW-2. p. 3).  PGW did not offer a reasonable explanation as to why it waited until June 14, 2002, to attempt to turn off service at the curb.  (Exh. PGW-3).  Also, PGW did not have a reasonable explanation as to why it then waited until September 10, 2002, to finally turn off the gas.  Accordingly, this Exception is denied.  


PGW attempted to establish Mr. Nneji’s residency at the service address by offering a Trans Union report into evidence.  PGW excepts to the ALJ’s imputation of a “sinister motive” to PGW’s offer of the credit report into evidence.  PGW states that its purpose was to show that there was no other address for Mr. Nneji on the credit report other than the service address.  (Exc. at 5-6).


Upon a review of the record, we find that the ALJ’s remarks concerning PGW’s attempt to establish that Mr. Nneji was still living at the service address through a Trans Union credit report did not imply that PGW’s motives were sinister.  While a credit report might be a clue that a utility could use to find the address of a person’s residence, it cannot serve as sole proof of residency.  Accordingly, PGW’s final Exception is denied.
Conclusion



The ALJ determined that Mr. Nneji does not owe PGW for any gas service provided between December 29, 2002, and August 12, 2005.  This determination conflicts with the ALJ’s Finding of Fact No. 3 that places Mr. Nneji’s request for termination at January 23, 2002.  We shall accept this later date as the appropriate cutoff for Mr. Nneji’s responsibility for payment of gas service to PGW, rather than the December 29, 2001 date; THEREFORE,


IT IS ORDERED: 
1.
That the Exceptions of the Philadelphia Gas Works filed herein on October 16, 2007, are denied.

2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above referenced proceeding is modified consistent with this Opinion and Order.



3.
That the Formal Complaint of Paschal Nneji against the Philadelphia Gas Works is sustained.



4.
That Paschal Nneji shall not be responsible for payment for gas service provided by Philadelphia Gas Works between January 23, 2002, and August 12, 2005, but that he shall pay to Philadelphia Gas Works the amount of his balance due plus the interest and late charges for the period ending January 23, 2002.


5.
That the proceeding at Docket No. C-20067102 shall be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007+
ORDER ENTERED:    December 21, 2007



	�	The Complainant testified that in December 2001 he called PGW to shut off the gas at his property.  PGW testified that it received this call on January 23, 2002.  The ALJ based his Finding of Fact on PGW’s date because Mr. Nneji was not certain about his date.
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