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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Sarangbe Keita (Complainant), filed on May 31, 2007, 
 to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen that was issued on May 7, 2007.  Reply Exceptions were not filed by PECO Energy Company (PECO).
History of the Proceeding


On October 10, 2006, the Complainant filed a Formal Complaint (Complaint) with the Commission alleging that PECO incorrectly charged for electric and gas usage on her account.  The Complaint is an appeal of an informal decision rendered by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2019279 on August 21, 2006.  In that decision BCS determined that the Complainant’s accounts were billed correctly.


On November 9, 2006, PECO filed an Answer to the Complaint denying that there were incorrect charges for electric and gas usage on the Complainant’s account.  PECO averred that the Complainant’s bill seemed high  because the Complainant had not made any payments since August 15, 2005, although her usage remained constant.  In addition, PECO submitted that the only payment received between August 15, 2005, and the date of the filing of PECO’s Answer, was one LIHEAP grant in the amount of $469 which was received on April 17, 2006.   


PECO averred that the Complainant’s gas usage demonstrated a pattern of normal increased usage during the winter months including December through April and that her current outstanding balance is $1,850.86. 
  Furthermore, PECO indicated that it conducted a cost-estimate together with the Complainant, which demonstrated that the Complainant had the potential for the usage at the property for which she was billed.  PECO noted that on January 31, 2006, the Complainant was enrolled in the CAP Rate Program for her electric and gas services.  


On March 7, 2007, a telephonic hearing was conducted.  The Complainant appeared pro se, and PECO was represented by counsel.  The record, which consists of ninety-two pages of transcript and five exhibits, was closed March 7, 2007.  The ALJ recommended that the Complaint be dismissed since the Complainant had not met her burden of proving that she was overcharged for her electric and gas usage.  I.D. at 11.  As noted on May 31, 2007, the Complainant filed Exceptions to the ALJ’s Initial Decision.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to determining whether Complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by Pennsylvania’s Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Eric Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).


The ALJ made thirty-four Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 



In his Initial Decision, the ALJ submitted that the issue to be decided was whether the Complainant proved by a preponderance of the evidence that she was overcharged.  The ALJ concluded that the Complainant failed to meet her burden of proof and dismissed the Complaint.  


In her Exceptions, the Complainant is requesting that the Commission award her $2,000 for reimbursement of her alleged overcharge by PECO.  Also contained in the Complainant’s Exceptions is a request to have a technician check her electric and gas system and replace her meters.  Exc. at 2. 

           The ALJ noted that, in order to prove overbilling by the utility, the Complainant must meet the standards enunciated in Waldron v. Philadelphia Electric Co. (1980) 54 Pa. PUC 98.  In Waldron, we ruled that when a complainant  presented testimony demonstrating: (1) that the number of occupants has not changed; (2) that the potential for energy utilization was low; and (3) that complainant’s prior billing history showed no previous abnormalities, that the complainant has established a prima facie case which, if unrebutted by a utility, would entitle the complainant to prevail.


We are reminded that in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001), the Court held that:

While the [Waldron] rule is often explained by stating the ratepayer must establish certain specific elements in order to make out a prima facie case of over-billing by a utility company, we believe this view is too restrictive.  Milkie, 768 A.2d at 1220.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.



In analyzing the first Waldron criterion, whether the number of household occupants has changed, the ALJ pointed out that the record evidence discloses that, when the Complainant opened the electric and gas accounts in February 2004, she lived alone.  Tr. at 9, 11 and 72.  In 2006, a total of three persons were living in the Complainant’s house.  Tr. at 6.  The ALJ also noted that during the disputed billing period, the number of occupants did change and, therefore, the ALJ found that the Complainant did not satisfy the first Waldron criterion.  I.D. at 8.


The ALJ determined that the record evidence disclosed that the Complainant had one space heater which she used when her home gas heater was not in use from February 2004 to September 2005.  Tr. at 35-39.  Also, the Complainant testified that in June of 2006, she sustained an injury and could not work, and remained at home all the time which increased the potential for electric and gas consumption.  Tr. at 6, 11, 66-68, 72.  The ALJ found that the Complainant’s consumption increased over time.  Therefore, the ALJ held that the Complainant did not meet the second Waldron criterion, that the potential for energy utilization was low.  I.D. at 9. 


In addition, the ALJ found that the Complainant had not met the   third Waldron criterion, no abnormalities in billing history.  Although PECO Exh. No. 1 indicates that the Complainant’s gas usage during the period February 2004 through October 2005 was generally consistent with the corresponding 2004 and 2005 months, changes which occurred were attributable to the additional household residents.  I.D. at 9.


Nothing in the Complainant’s Exceptions compels us to revise the ALJ’s Initial Decision.  Based upon the above analysis and discussion, we conclude that the Complainant did not satisfy the criteria established in Waldron to establish a prima facie case of overbilling.  Therefore, the ALJ properly dismissed the Complaint.  Accordingly, we will deny the Complainant’s Exception on this issue as well as her request for reimbursement of any alleged overcharged amounts.  Because the record supports a finding that any change in the Complainant’s bills was attributable to changes in her household utility usage, there is no need for PECO to test the Complainant’s meters.  As such, the Complainant’s Exception on this issue is also denied.  

Conclusion



Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision, which dismisses the Complaint; THEREFORE,


IT IS ORDERED:

1.
That the Exceptions of Sarangbe Keita to the Initial Decision of Administrative Law Judge Herbert Smolen are denied.  


2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted.  
3.
That the Complaint of Sarangbe Keita is dismissed for the

failure to satisfy her burden of proof.


4.
That this proceeding be marked closed.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007
ORDER ENTERED: December 24, 2007
� 	The Complainant filed her Exceptions on May 24, 2007, but since the Complainant did not initially serve PECO with a copy of her Exceptions, the Commission, by Letter dated May 31, 2007, served a copy of those Exceptions on PECO and deemed the filing date of the Exceptions to be May 31, 2007.


� 	The balance includes a security deposit of $302.  I.D. at 2. 	
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