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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the following: (1) Exceptions filed by Norfolk Southern Railway Company (Norfolk Southern) on November 5, 2007; (2) Letter from Carroll Township (Township) filed November 5, 2007, indicating that it will not be filing Exceptions; (3) Letter from Cecile and Edward Coble (Complainants) filed October 25, 2007, indicating that they will not be filing Exceptions; (4) Letter from the Commission’s Bureau of Transportation and Safety (BTS) filed October 25, 2007, indicating that it will not be filing Exceptions, all in response to the Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, issued herein on October 16, 2007.  On November 20, 2007, the Complainants filed Reply Exceptions, as did the Township on November 14, 2007.  
History of Proceeding
On June 13, 2005, the Complainants filed the instant Complaint against Norfolk Southern alleging that the at-grade crossing where Chestnut Grove Road in the Township intersected the single track of Norfolk Southern was dangerous and should, therefore, be abolished.  The Commission served the Complaint on Norfolk Southern, the Pennsylvania Department of Transportation (PennDOT), York County (County), the Township and Dillsburg Borough (Borough) (collectively, Respondents).

All of the Respondents filed Answers.  Additionally, the Township and the Borough filed New Matter.  Norfolk Southern filed an Answer indicating that it agreed with the Complainants and joined in the request that the crossing be abolished.  PennDOT took no position on the issue because Chestnut Grove Road is not part of the state highway system.  In its New Matter, the Borough initially opposed the request for abolition of the crossing, but later petitioned to withdraw its New Matter.  That petition was granted without objection.  The Township remained the only Party opposing the abolition of the crossing. 
ALJ Cocheres was assigned as the presiding officer in this proceeding.  A hearing was held on November 17, 2005, as scheduled.  Cecile Coble appeared and presented testimony on behalf of the Complainants.  Norfolk Southern and PennDOT each presented the testimony of one witness.  The Township presented the testimony of eight witnesses.  The County, the Borough and BTS appeared via counsel, but presented no witnesses.  Briefs and Reply Briefs were filed.

On July 27, 2006, the Complainants filed a Petition to Reopen the Record alleging that a housing development was being planned near the crossing and that it could increase the daily use of the crossing.  That petition was granted by Post Hearing Order of August 24, 2006.  The final hearing was held on April 23, 2007.  Cecile Coble testified on behalf of the Complainants.  The Township presented the testimony of three witnesses.  


In his Recommended Decision, issued on October 16, 2007, ALJ Cocheres concluded, inter alia, that the instant Complaint should be sustained and that the crossing should be abolished.  The ALJ also concluded that the Township shall prepare plans for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which may have to be appropriated for the construction of the crossing abolition project.  (R.D. at 30-31).  Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted. 
Discussion


After his review of the evidentiary record herein, the ALJ concluded that the Complainants have carried their burden of proof and that the crossing is unsafe and should be abolished.  (R.D. at 19).  As to the assignment of the responsibility for the work involved in the crossing abolition, the ALJ recommended, inter alia, that Norfolk Southern be required to remove the railroad-owned warning devices (e.g. crossbucks, etc.) from the immediate crossing area and to erect the barricades with appropriate signage needed to prevent vehicles and pedestrians from accessing the tracks in the crossing area.  The ALJ recommended that Norfolk Southern, initially, be required to prepare plans for the construction of the barricades.  (R.D. at 24).


In his Recommended Decision, ALJ Cocheres reached Findings of Fact Nos. 1‑ 112 (R.D. at 3-17) and Conclusions of Law Nos. 1-12 (R.D. at 28-30).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  
Exceptions of Norfolk Southern


In its Exception No. 1, Norfolk Southern objects to the ALJ’s recommended Ordering Paragraph No. 3, found on page 31 of the Recommended Decision, which reads, in pertinent part, as follows:  

3.
That Carroll Township, at its initial cost and expense, shall prepare plans (including the removal of all Township installed advance warning signs, pavement markings and the preparation of a cost estimate) for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the construction of the crossing abolition project . . . . 
Norfolk Southern notes that the Township testified that it believed that the cost to acquire the land and build the cul-de-sacs on the north and south sides of the crossing would total $53,000.  (Finding of Fact No. 87; R.D. at 14).  Norfolk Southern posits that that figure is inflated and that, if Norfolk Southern will be required, eventually, to bear 90% of that cost, the Township has no incentive to design a reasonably priced project.  Norfolk Southern suggests that Paragraph No. 3 be modified so as to require Norfolk Southern, at its initial cost and expense, to prepare plans for the cul-de-sacs or other turnaround areas on Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the construction of the crossing abolition project.              (Norfolk Southern Exc. at 1-2).


We note initially that the Commission has the authority, pursuant to Section 2702 of the Public Utility Code (Code), 66 Pa. C.S. § 2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and to promote the safety of the public.  Southeastern Pennsylvania Transportation Authority v. Pa. PUC, 592 A.2d 797 (Pa. Cmwlth. 1991).  In addition, the Commission is empowered, pursuant to Section 2702(b) of the Code, to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.



A crossing is defined as the intersection of railroad and highway right‑of‑way, at, above or below grade.  City of Philadelphia v. Pa. PUC, 676 A.2d 1298, 1301 (Pa. Cmwlth. 1996).  The definition of a highway is, “A way or place of whatever nature open to the use of the public as a matter of right for purposes of vehicular traffic.”  66 Pa. C.S. § 102.



The standard for deciding an application to abolish a crossing is whether the applicant has established that abolishing the crossing is necessary and proper for the service, accommodation, convenience, or safety of the public.  Borough of Bridgewater v. Pa. PUC, 124 A.2d 165, 172 (Pa. Super. 1956).  Public convenience does not require absolute necessity, only reasonable necessity.  Factors to be considered in applying this standard include traffic congestion, access for emergency responders, any impact on businesses, and the economic feasibility of the proposed change.  Pa. PUC v. Borough of Souderton, 231 A.2d 875 (Pa. Super. 1967); Bueg v. Pa. PUC, 144 A.2d 511 (Pa. Super. 1958); Arsenal Bd. of Trade v. Pa. PUC, 72 A.2d 612 (Pa. Super. 1950).  


On review of this Exception, we find it not to be meritorious.  As stated on page 27 of the Recommended Decision, Chestnut Grove Road is a Township Road, and the Township must ensure that all adjoining property owners will have access to the Road once construction is completed.  Additionally, we find no merit in Norfolk Southern’s allegation that the cost estimate for the cul-de-sac construction is inflated.  We note that the Township is required to design and construct the cul-de-sacs in accordance with certain minimum criteria promulgated by PennDOT in order, inter alia, to meet minimum safety requirements.  In addition, the Township must comply with all other applicable laws and regulations and must also award the construction contract to the lowest responsible bidder after public advertisement.  The Recommended Decision also recommends that the Township be required to initially pay all costs of design, property acquisition and construction.


Finally, the Township avers that it intends to work with the Parties and adjacent property owners in the design and construction of the cul-de-sacs.  After the completion of the design phase, the Parties will have the opportunity to object to the plans, which will provide a further protection for the Parties against excessive costs.  For the above reasons, Norfolk Southern’s Exception No. 1 is denied.  


Norfolk Southern’s Exception Nos. 2, 3 and 4 are based on its Exception No. 1 being granted.  Since its Exception No. 1 has been denied, those Exceptions are also denied.


In its Exception No. 5, Norfolk Southern objects to the ALJ’s recommended Ordering Paragraph No. 6, found on page 31 of the Recommended Decision, which reads as follows:
6.
That, upon Commission approval of the final costs submitted by Carroll Township, Norfolk Southern Railway Company shall reimburse Carroll Township ninety (90%) per cent of all costs incurred for the crossing abolition project within thirty (30) days of receipt of Commission approval and notify the Commission that the payment was made.
Norfolk Southern argues that, if the design and construction responsibilities related to the cul-de-sacs are not shifted to Norfolk Southern, as it proposed in its Exception No. 1, then the cost allocation for the project should be modified to allocate 50% to Norfolk Southern and 50% to the Township.  This, according to Norfolk Southern, would serve as an incentive to the Township to control costs.  (Norfolk Southern Exc. at 3-4).



On review of this Exception, we find it not to be meritorious.  The ALJ thoroughly analyzed the relevant factors for cost allocation and concluded that Norfolk Southern would be the major beneficiary of the abolition of the crossing.  (R.D. at 25-28).

We concur that the cost allocation as outlined in Ordering Paragraph No. 6 is just and reasonable and, accordingly, we find no reason to alter recommended Ordering Paragraph No. 6.  Norfolk Southern’s Exception No. 5 is denied. 
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by Norfolk Southern are not meritorious and, accordingly, those Exceptions will be denied.  The ALJ’s Recommended Decision will be adopted; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Norfolk Southern Railway Company to the Recommended Decision of Administrative Law Judge Louis G. Cocheres, issued on October 16, 2007, are denied.


2.
That the Recommended Decision of Administrative Law Judge Louis G. Cocheres herein, issued on October 16, 2007, is hereby adopted.


3.
That the Complaint filed by Cecile and Edward Coble at Docket No. C-20054723 to abolish the subject at-grade rail-highway crossing is sustained. 



4.
That Norfolk Southern Railway Company, at its sole cost and expense, shall be responsible for removal of railroad-owned warning devices, preparation of the barricade plans and construction of the same on both the north and the south side of the rail-highway crossing and shall submit the plans in final form to the Commission’s Bureau of Transportation and Safety for Commission approval within six months of receipt of the instant Opinion and Order.


5.
That Carroll Township, at its initial cost and expense, shall prepare plans (including the removal of all Township installed advance warning signs, pavement markings and the preparation of a cost estimate) for the cul-de-sacs on the Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the crossing abolition project.  The plans and property descriptions, and copies of the notices of condemnation, shall be submitted to the Commission’s Bureau of Transportation and Safety in final form within six months of receipt of the instant Opinion and Order.  At the time the plans and property descriptions are submitted to the Bureau, the Township shall serve the affected property owners with the property descriptions and notice of the proposed condemnation and of the owners’ rights to a Commission hearing on the subjects of the design of the cul-de-sacs and the need for the condemnation.  The notice shall also inform the property owners that they have thirty (30) days in which to contact the Bureau to request a hearing.


6.
That, upon hearing, if needed, and Commission approval of the plans for the installation of the barricades, for the construction of the cul-de-sacs, for the appropriation of the necessary property, and of the cost estimate, the Norfolk Southern Railway Company, at its sole cost and expense, and Carroll Township, at its initial cost and expense, shall, within one year of service of the instant Opinion and Order, perform all work necessary to complete the project.


7.
That, upon completion of the installation of the barricades and the construction of the cul-de-sacs, Carroll Township shall certify the final costs of the design, condemnation, if any, and construction of the cul-de-sacs for the crossing abolition project to the Commission for approval.


8.
That, upon Commission approval of the final costs submitted by Carroll Township, Norfolk Southern Railway Company shall reimburse Carroll Township ninety percent (90%) of all costs incurred for the crossing abolition project within thirty (30) days of receipt of Commission approval, and shall notify the Commission when payment is made.


9.
That the non-carrier utilities involved shall each, at its sole cost and expense, furnish all materials and do all work necessary to alter or relocate their respective facilities, as necessary, in order to accommodate the crossing abolition project.


10.
That Norfolk Southern Railway Company, Carroll Township and the involved non-carrier utilities cooperate with each other during the design and construction phases of the improvement so that the operations and facilities of the parties will not be endangered or unnecessarily impeded.


11.
That, upon completion of the crossing abolition project, Carroll Township shall, at its sole cost and expense, furnish all materials and do all work necessary to maintain the cul-de-sacs on Chestnut Grove Road at the site of the abolished crossing.



12.
That, upon completion of the crossing abolition project, Norfolk Southern Railway Company shall, at its sole cost and expense, furnish all materials and do all work necessary to maintain the railroad barricades at the site of the abolished crossing.


13.
That, upon completion of the crossing abolition project, the non-carrier utilities involved shall each, at its sole cost and expense, furnish all materials and do all work necessary to maintain their respective facilities at the site of the abolished crossing, all in a safe and satisfactory condition.



14.
That, upon receipt of notice from Norfolk Southern Railway Company of payment made to Carroll Township of ninety percent (90%) of the final costs, the subject at-grade rail-highway crossing is declared abolished.


15.
That the cost allocations made above shall not hinder the rights of the parties to collect expenses and obligations subject to any pre-existing private agreements in effect in separate actions in other forums.



16.
That this Opinion and Order is binding upon the parties hereto, their respective successors and assigns.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 14, 2008
ORDER ENTERED:  March 10, 2008
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