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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Analytical Laboratory Services, Inc. (Analytical) filed on July 3, 2007, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued June 13, 2007.  Metropolitan Edison Company (Met Ed) filed Reply Exceptions on July 13, 2007.
History of the Proceeding

On July 25, 2006, Analytical filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Met Ed, its electric distribution company (EDC), alleging that it had experienced two power outages when electric service provided by Met Ed was interrupted from 6:30 a.m. on June 29, 2006, until 4:00 p.m. on June 30, 2006, and from 4:00 p.m. on July 2, 2006, until 11:00 a.m. on July 3, 2006.
  Analytical stated that the outages resulted in severe damage to air conditioning units, a well pump and other three-phase electrical equipment.  Analytical also alleged that, when Met Ed restored electric service on July 3, 2006, phasing was reversed. (Complaint at 5).
On August 17, 2006, Met Ed filed its Answer and New Matter (Answer), admitting and denying various averments of the Complaint.  On September 11, 2006, Analytical filed its Reply to the New Matter portion of Met Ed’s Answer.

On December 28, 2006, Analytical filed an Amended Complaint against Met Ed.  In the Amended Complaint, Analytical alleged that it has received faulty and unreasonable service from Met Ed since at least 2000.  Analytical requested, inter alia, that Met Ed be required to install upgrades and improvements to its system that would eliminate “numerous and unreported sags and often unreported power outages.”  (Amended Complaint at 4-5).  Analytical also requested that, to the extent Met Ed is not able to eliminate the sags and surges of which Analytical complains, Met Ed be required to provide the protective equipment for Analytical and its equipment that would eliminate the harmful effects of the sags and surges.  (Amended Complaint at 6).  
On January 22, 2007, Met Ed filed its Answer and New Matter (Amended Answer) to the Amended Complaint that denied Analytical’s allegations and asserted that Met Ed has completed all necessary and reasonable improvements and maintenance to Analytical’s circuit to maintain safe, reliable and reasonable electric service.  (Amended Answer at 2-6).
Both Parties were represented by counsel at the hearing on March 21, 2007.  Analytical presented the testimony of one witness and introduced seven exhibits. (Exhibits 1 through 7).  Met Ed presented the testimony of five witnesses and introduced seven exhibits.  (Exhibits 1, 2, 3, 5, 6, 7 and 8).  The transcript of this proceeding consists of 223 pages.  Both parties timely filed both Main and Reply Briefs.  The record closed on Friday, May 25, 2007.



In his Initial Decision, ALJ Weismandel found that Analytical had failed to meet its burden of proof with regard to proving that Met Ed had violated Section 1501, 66 Pa. C.S. § 1501, with regard to frequent service interruptions and excessive voltage fluctuations.  However, the ALJ sustained Analytical’s Amended Complaint with regard to proving that Met Ed had violated Section 1501 regarding the phase reversal that occurred when Met Ed restored electrical service to Analytical on July 2, 2006.
  The ALJ ordered Met Ed to pay a penalty of $250, pursuant to an analysis of the standards found in Joseph Rosi v. Bell Atlantic Pennsylvania, Inc., Docket No. C-00992409.  (I.D. at 26-29).  Analytical filed Exceptions on July 3, 2007, and Met Ed filed Reply Exceptions on July 13, 2007. 
Discussion


In his Initial Decision, ALJ Weismandel drew one hundred Findings of Fact and twenty-six Conclusions of Law.  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Since the Analytical is the Party seeking affirmative relief from the Commission, it is the Party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (emphasis in original).
Background



Analytical is a commercial customer of Met Ed located in Middletown, Pennsylvania.  Analytical provides environmental laboratory testing services to public and governmental clients.  Because of the nature of its business, Analytical has very sensitive equipment at its service location, including analytical instrumentation, air conditioners and incubators where biological material is stored.  The samples that Analytical handles for testing often are time-sensitive and sensitive to temperature change.  (Findings of Fact Nos. 1-4).  Analytical receives three-phase electric service and is currently served by Met Ed’s 766-2 line fed from the Swatara Hill Substation.  (Findings of Fact Nos. 5-6).  
Prior to December 22, 2004, Analytical was served by the 763-2 line, which was a rural circuit that was sixty-three miles long and served about 1,680 customers.  In December of 2004, Met Ed installed an additional substation breaker at the Swatara Hill Substation, which enabled Met Ed to split the 763 line and create the 766-2 line.   Analytical has been served by the 766-2 line since December 22, 2004.  (Findings of Fact 15-18).  The 766-2 line is a rural circuit that is about fourteen miles long and serves about 370 customers.  The 766-2 line does not tie into any other line.  The 766-2 line has several protective devices, including a substation breaker, reclosers and fuses that are intended to minimize the number of customers impacted by service interruptions.  (Findings of Fact No. 6-14).
A sustained outage is any outage lasting for more than three to five minutes.  (Finding of Fact No. 19).
  Met Ed’s records indicate that Analytical experienced two 
sustained outages from July 24, 2003, through December of 2003, seven sustained outages in 2004, no sustained outages in 2005, four sustained outages in 2006 and none in 2007 as of the hearing date.  (Finding of Fact No. 21).  Both sustained outages occurring in 2003 were caused by inclement weather events that were beyond Met Ed’s control.  The outage occurring on August 29, 2003, was due to lightning that caused a transformer fuse to blow, while the outage occurring on November 13, 2003, was caused by high winds which resulted in downed conductors.  In 2004, four of the sustained outages were caused by inclement weather events in the form of high winds that were beyond the control of Met Ed, one outage was caused by an animal contact that was beyond the control of Met Ed and two outages occurred as a result of unknown causes.  (Findings of Fact Nos.19-23).
In 2005, the year after Analytical’s service was switched to the 766-2 line, Analytical did not experience any sustained outages for approximately 17 months, until May of 2006.  In 2006, Analytical experienced four sustained outages, two of which were due to a severe weather-related event that was beyond Met Ed’s control.  The sustained outage on June 29, 2006, occurred, due to heavy rain and significant flooding of Swatara Creek, when a large tree fell on the 766-2 line and snapped a pole.  Despite repeated attempts, Met Ed was unable to access the location of the snapped pole and make the necessary repairs to restore service until the flood waters receded on June 30, 2006.  (Findings of Fact Nos. 24-26).
The sustained outage on July 2, 2006, occurred when another tree fell on the 766-2 line.  The tree fell due to weakening from the heavy rain and significant flooding of Swatara Creek that occurred the previous days.  Swatara Creek runs along the line of poles servicing Analytical.  Swatara Creek has flooded on at least four occasions since 1998. (Findings of Fact Nos. 27-28).
The sustained outage on August 11, 2006, occurred when the recloser on Iron Mine Road had operated and locked out.  A subsequent circuit patrol revealed that the outage was caused by a conductor running across Swatara Creek that had too much slack.  Met Ed performed maintenance and repair work and tightened the slack.  Overall, since the creation of the 766-2 line in December of 2004, Analytical experienced four sustained outages, two of which were related to a severe weather event.  Analytical had not experienced a sustained outage since August 11, 2006.  (Findings of Fact Nos. 29-31).
A momentary interruption of power is a complete loss of power for five minutes or less.  The typical duration is five to thirty seconds.  Momentary interruptions of service are intended to reduce the number of sustained outages by temporarily interrupting service in order to clear a fault on a line.  (Finding of Fact No. 32).  Analytical has seen a significant decrease in the number of momentary interruptions of service on its line since 2004 and has experienced only infrequent or occasional momentary interruptions of service in 2005 and 2006.  Analytical experienced only one momentary interruption in 2005, one momentary interruption in 2006, and none in 2007 as of the hearing date.  (Findings of Fact Nos. 33-35).  
From August through December of 2003, numerous reliability initiatives were undertaken by Met Ed on the 763-2 line related to the service of Analytical.  The major reliability initiatives included a forestry patrol completed in August of 2003, a coordination study completed in August of 2003, and a circuit patrol completed in September of 2003.  (Findings of Fact No. 36).
Exceptions


In its first Exception, Analytical objects to the ALJ’s conclusion that the number of outages experience by Analytical did not constitute unreasonable service.  (I.D. at 22).  Analytical submits that the rate of outages, per year, continues at about the same rate, that the typical duration of those outages continues to grow, and that Met Ed’s efforts have not abated the serious harm that befalls Analytical during each and every outage.  (Exc. at 2).  


Met Ed replies that Analytical ignores the preponderant and substantial record evidence that its electric service has improved significantly over the past two years or more.  (R. Exc. at 4).  Met Ed also argues that the frequency of service interruptions experienced by Analytical does not rise to the level that the Commission typically requires for a finding of unreasonable service under 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  Met Ed maintains that the number of outages in this case is also insufficient for a finding of unreasonable service under Chapter 57 of the Commission’s regulations.  (R. Exc. at 5).  


Upon review and consideration of the record, we find that we agree with the ALJ.  Met Ed has demonstrated that it has provided adequate maintenance and upgrades to Analytical’s circuit over the last several years.  In an earlier case, we found that an EDC had violated of Section 1501 because the complainant had offered evidence of numerous outages and the EDC had offered no evidence of specific actions it took to remedy the complainant’s problems.  However, even in that case, we stated that “Section 1501 of the Code does not translate into a duty to provide ‘perfect’ service.”  Emerald Glass v. Duquense Light Company, Docket No. C-00015494 (Order entered June 14, 2002), at 7.  Here, Met Ed offered considerable evidence of the specific actions it has taken to minimize Analytical’s service interruptions, as required by Section 1501.  Accordingly, we shall deny Analytical’s first Exception.


In its second Exception, Analytical objects to the ALJ’s finding, based on Met Ed’s Tariff Rule 26, that Analytical bears some responsibility for the service interruptions that it has experienced.  (I.D. at 23-24).  Analytical believes that the ALJ’s conclusion used Rule 26 to excuse substandard service.  Met Ed’s tariff provision, Rule 26, suggests that three-phase customers, such as Analytical, should have protection against momentary outages.  Analytical contends that it does have such protection on much of its equipment but installing it on all aspects of its service would be cost prohibitive.  (Exc.      at 4).



Met Ed replies that Analytical has not followed the recommendations in Tariff Rule 26 that customers obtain alternative power supply.  Met Ed submits that it cannot guarantee uninterrupted supply and that the failure of Analytical to obtain comprehensive location-wide back-up generation is particularly glaring considering the sensitive nature of Analytical’s business operations and equipment.  (R. Exc. at 7-8).  Met Ed also states that Met Ed’s Tariff Rule 26 has the full force and effect of law.  (R. Exc.      at 8).  


According to Analytical’s Amended Complaint, it has installed protective devices on some of its equipment but it does not have a location-wide system of back-up generation and protection from power sags and surges.  This is a business decision that Analytical has made, despite the fact that it must operate under time deadlines and much of its equipment is very sensitive to irregularities in its power supply.  Met Ed has an obligation to provide reasonably continuous service to Analytical.  Met Ed’s Tariff Rule 26 serves as notice to its rate payers of the need for customer-provided protections if a customer cannot tolerate anything less than a perfect, uninterrupted supply of power.  As discussed above, Met Ed has an obligation to provide reasonable and continuous service to Analytical -- not perfect and uninterrupted service.  Accordingly, Analytical’s second Exception is denied.  


Met Ed has failed to comply with the Commission’s reliability benchmarks for Customer Average Interruption Duration Index (CAIDI) and System Average Interruption Index (SAIFI) in 2006.  (I.D. at 23).  In its third Exception, Analytical objects to the ALJ’s conclusion that Met Ed’s failure to comply with these benchmarks does not apply in the instant case because CAIDI and SAIFI are system-wide measurements that are not intended to apply to individual circuits.  Analytical insists that the Commission clearly has the authority to require the type of remedial actions requested by Analytical, based upon Met Ed’s acknowledged failure to meet its benchmarks.  (Exc. at 5).  


Met Ed replies that the ALJ correctly concluded that a complainant cannot establish unreasonable service through the use of system-wide CAIDI and SAIFI measurements.  Met Ed asserts that Analytical has not cited to any circuit-based reliability performance standards that Met Ed has violated and the reliability benchmarks in the Commission regulations are inapplicable here.  


After a review of the record, we agree with the ALJ.  We will be the first to say that Met Ed must work to improve their reliability performance on a system-wide basis, as shown by their CAIDI and SAIFI measurements.  However, CAIDI and SAIFI measurements cannot be applied locally to an individual circuit.  Analytical has had several long-term interruptions and as well as surges and sags, but the evidence shows that some of these interruptions were due to circumstances beyond Met Ed’s control and that Met Ed has worked to address the problems that have been within its control.  Accordingly, we shall deny Analytical’s third Exception.

Penalty



The ALJ found that Analytical had failed to prove by a preponderance of the evidence that it had experienced such frequent service interruptions and voltage fluctuations as to constitute a violation of Section 1501, 66 Pa. C.S. § 1501, by Met Ed.  (Conclusions of Law Nos. 19, 22).  However, the ALJ sustained Analytical’s Complaint with regard to the phase reversal that occurred on July 2, 2006, and found that Met Ed had violated Section 1501 in that instance.  (Conclusion of Law No. 23).  As a result, the ALJ imposed a civil penalty of $250 on Met Ed after applying the criteria found in Joseph A. Rosi v. Bell Atlantic – Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No.   C-00992409, Order entered March 16, 2000.
  (I.D. at 26-29).  


After review and consideration of the record, we agree with the ALJ’s application of a $250 penalty in this instance.  We note that Met Ed has not excepted to any portion of the Initial Decision, including the civil penalty.  We believe the amount of the penalty is sufficient considering the corrective actions taken by Met Ed and its acknowledged responsibility for damages in the amount of $38,660.50.  Accordingly, we shall adopt the civil penalty recommended by the ALJ; THEREFORE,
IT IS ORDERED: 
1.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel in the above-referenced proceeding is adopted.



2.
That the Exceptions of Analytical Laboratory Services, Inc. to the Initial Decision of Wayne L. Weismandel are denied.


3.
That the Formal Complaint of Analytical Laboratory Services, Inc. against the Metropolitan Edison Company, Inc. is granted, in part, and denied, in part, as discussed in this Opinion and Order.



4.
That Metropolitan Edison Company, Inc. shall pay a civil penalty of two hundred fifty dollars ($250.00) by certified check or money order, within twenty (20) days after entry of this Opinion and Order, to the Secretary of the Commission at:




Pennsylvania Public Utility Commission




P. O. Box 3265




Harrisburg, PA 17105-3265



5.
That a copy of this Opinion and Order shall be served on the Commission’s Financial and Assessment Chief, Office of Administrative Services.


6.
That the proceeding at Docket No. C-20066608 shall be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007

ORDER ENTERED:    December 21, 2007
	�	On August 22, 2006, Lesher Natural Stone, Quartz & Tile (Lesher) filed a Formal Complaint with the Commission against Met Ed at Docket Number C-20066719.  The Lesher Complaint was consolidated with the Analytical Complaint.  On or about January 5, 2007, Lesher filed and served a letter providing notice of its withdrawal of its Complaint.  As a result, we are considering the issues at this docket only.


	�	Met Ed accepted Analytical’s claim of $38,660.50 for damages related to the July 2, 2006 service interruption and sent Analytical a check in that amount.  Analytical refused to cash Met Ed’s check.  (I.D. at 25).  


	�	Interruptions are categorized as momentary or sustained interruptions, or by similar descriptions, as adopted by the IEEE (originally, the Institute of Electrical and Electronic Engineers, Inc.) or similar organization as identified by the Commission.  52 Pa. Code § 57.192.   


	�	The ten Rosi standards are:





1.  Whether the violation was intentional or negligent.  


2.  Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.


3.  Whether the regulated entity initiated procedures to prevent future slamming.


4.  The number of customers affected and the duration of the violation.


5.  Whether the penalty arises from a settlement or a litigated proceeding.


6.  The compliance history of the regulated entity, which committed the violation.


7.  Whether the regulated entity cooperated with the Commission.


8.  The amount necessary to deter future violations.


9.  Past Commission decisions in similar situations.


10.  Other relevant factors.
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