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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO), filed on January 3, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on December 14, 2006, in the above-captioned proceeding.  Reply Exceptions were not filed.
History of the Proceeding

On June 8, 2006, Heather Judson Wild (Complainant) filed a Formal Complaint (Complaint) with the Commission against PECO.  The Complainant alleged improper billing and her inability to pay.  On July 6, 2006, PECO filed an Answer denying the material allegations of the Complaint.



On September 28, 2006, a telephonic hearing was conducted by ALJ Ky Van Nguyen.  The Complainant appeared pro se.  PECO was represented by counsel.  The record was closed on October 13, 2006.  In the December 14, 2006 I.D., the ALJ recommended that the Complainant’s request for a payment arrangement be sustained and that the allegation that PECO improperly billed the Complainant at a commercial rate be denied for failure of the Complainant to carry her burden of proof.  I.D. at 4.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made six Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant’s annual household income is above 150%, but below 250%, of the federal income guidelines.  According to this federal standard, the ALJ found that the Complainant is entitled to a payment agreement pursuant to 66 Pa. C.S. § 1405.  In part, Section 1405 of the Code, 66 Pa. C.S. § 1405, provides:

   (b)  Length of payment agreements.  -  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (2)  Two years for customers with a gross monthly household income level not exceeding 150% and not more than 250% of the Federal poverty level.
The ALJ, therefore, ordered PECO to establish a payment agreement whereby the Complainant will pay her monthly bill, plus a further monthly amount sufficient to amortize the balance due over a two-year period.  I.D. at 5.


In its Exceptions, PECO argues that the Complainant is a commercial customer and that the Commission’s Regulations, 52 Pa. Code § § 1.1 et seq., do not provide for the establishment of a payment agreement on a commercial account.  PECO references the ALJ’s finding that the Complainant was billed at a commercial rate because the wiring and equipment (e.g., the Complainant’s new HVAC system) inside the residence is a 3-phase, 4-wire, 240 volt service designed for commercial customers.  Exc. at 2 citing I.D. at 2; Tr. at 31.  PECO notes that in its original response to the Complaint it denied the Complainant’s allegation that she could be placed on a residential account without first making the necessary changes to the equipment and wiring that she owned.  Exc. at 1.


Additionally, PECO states that it explained to the Complainant that, in order to change the way her usage is metered, she would have to modify the wiring in her home so that a residential meter could be installed.  PECO then referred the Complainant to an electrical contractor.  Tr. at 31.  PECO states that in Mill v. Pa. PUC 447 A.2d 1100 (Pa. Cmwlth. 1982), the Commonwealth Court held that while the Commission is authorized under the Code to establish payment arrangements for a residential customer’s entire outstanding balance, neither the Commission’s Regulations nor the Code establishes a similar right for a commercial or industrial customer.  There are no comparable regulations applicable to commercial or industrial customers.  Cresswell v. Pennsylvania Power & Light Company, 1993 Pa. PUC Lexis 180,* 3 (October 1993).


PECO does acknowledge that it offers limited payment arrangements on commercial accounts and will work with the Complainant in that regard.  However, PECO does not believe it is obligated, nor should be required, to offer a payment arrangement under the design of Section 1405 of the Code, 66 Pa. Code C.S. § 1405, as recommended by the ALJ in this proceeding.  Exc. at 2.



In addition to the ALJ’s reliance on Section 1405, 66 Pa. C.S. § 1405, the issue to be resolved here also hinges upon the definitions of residential service and dwelling as contained in our Regulations at 52 Pa. Code § 56.2.


Residential Service
Utility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to a residential dwelling attached thereto.  Utility service provided to a hotel or motel is not considered residential service.  
Dwelling
A house, apartment, mobile home or single meter multiunit structure being supplied with residential service.

We must also rely upon our Order entered June 1, 2006, at Docket No. M-00051925, regarding the consistent application of 52 Pa. Code § 56.12(7), and the elements of an acceptable budget billing program.  In this Final Interpretative Order, we stated that:
Budget billing must be available to all utility customers with residential end use irrespective of the rate the account is billed.
Final Interpretive Order, Docket No. M-00051295 (June 2, 2006).


As presented above, our Regulations at Chapter 56, and our prior Order entered June 1, 2006, provide for Commission-directed payment arrangements regarding commercially billed accounts with residential end use.  Further, even though the Complainant’s account is commercially billed, the record established that the original business activities performed at the residence were discontinued prior to the Complainant initiating residency at the property.  Tr. at 20.  Accordingly, we shall direct PECO to contact the Complainant regarding the establishment of a payment arrangement to address the currently unpaid balance due on the Complainant’s account.


Finally, we note that the underlying issue has not been resolved.  Unless the Complainant effects the necessary changes which would enable PECO to provide residential service at the meter board, the account will continue to be billed at the commercial rate.  Accordingly, we encourage PECO to discuss with the Complainant all options available to correct the nature of the service provided and that PECO consider sharing in the cost of making the necessary alterations to the Complainant’s service and meter so that the residence may be served and billed as a residential account. 
Conclusion


Based upon the foregoing discussion, we shall deny PECO’s Exceptions and adopt the ALJ’s Initial Decision consistent with the foregoing discussion; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied. 

2. That the Initial Decision of Administrative Law Ky Van Nguyen in the above referenced proceeding is adopted.
3.
That the Formal Complaint of Heather Judson Wild against PECO Energy Company, regarding commercial billing, is dismissed for the failure to satisfy her burden of proof.



4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007
ORDER ENTERED:  January 10, 2008
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