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Reading, Blue Mountain & Northern Railroad Company

OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by the Law Bureau Prosecutory Staff (Staff) on November 27, 2007, and the Exceptions filed by Reading, Blue Mountain & Northern Railroad (Railroad)
 to the Recommended Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued herein on November 8, 2007.  On January 10, 2008, White Haven Borough (Borough) filed Reply Exceptions to the Exceptions of both Staff and the Railroad. 
History of Proceeding
The history of this proceeding dates back to September 18, 2000, when the Borough filed a Formal Complaint against the Railroad concerning two specific areas along the Railroad’s tracks.  The first area involved a collapsed retaining wall near the Berwick Street at-grade crossing.  The second area involved the railroad trestle bridge at Susquehanna Street and the associated retaining walls.

After hearings, the Recommended Decision of ALJ Richard Lovenwirth was issued on October 10, 2001.  By Opinion and Order entered February 8, 2002, the Commission dismissed the portion of the Complaint which involved the railroad crossing at Berwick Street because the necessary repairs had been completed.  The Commission sustained the Complaint relative to the Susquehanna Street below-grade crossing and associated retaining walls.  That Opinion and Order also directed, in pertinent part, as follows:
5.
[The Railroad] shall, within nine months of the entry of this Opinion and Order, furnish all material and do all work necessary to cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and the retaining walls along the track approaching the bridge.





 *
*
*
9.
[The Railroad] shall, within twelve months . . . perform an in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls including an evaluation of the stability of the stone walls, locations of failures or potential failures, reasons for failures or bulges in the walls, recommendations for prevention of future problems and recommendations for any necessary repairs including cost estimates for said work.
*
*
*
19.
That, upon the submission of the in-depth inspection and load rating analysis report of the bridge and the in-depth inspection and evaluation report of the retaining walls, a further hearing be held to consider the reports and their recommendations and any other issues involved.
The Railroad employed an engineer, Mr. Timothy S. Benner, P.E., to inspect the retaining wall and to make recommendations as to how to maintain the integrity of the wall during its remaining service life.  The engineer’s report (the Benner Report), dated June 21, 2004, was provided to the Railroad and to the other Parties of record.  The Benner Report indicated that the retaining wall was decrepit and in need of repair and/or replacement.  


When efforts to resolve the issues proved unsuccessful, Staff, on behalf of the Bureau of Transportation and Safety (BTS), submitted a Letter to ALJ Jandebeur which averred that the Railroad had failed to make the necessary repairs in order to comply with the Commission’s order.  The Letter also recommended that a hearing be scheduled.



On October 18, 2006, a hearing was held attended by the Borough, BTS, PennDOT, and the Railroad.  PennDOT was subsequently released from this proceeding with respect to the issues related to the retaining wall.  (Tr. at 103).  PennDOT is to have the status of an “inactive party” for the balance of this proceeding.  (R.D. at 4).  

At the hearing, the Borough, BTS and the Railroad agreed that the retaining wall was the sole issue which needed to be addressed.  The Borough and BTS agreed that the recommendations contained in the Benner Report had not been implemented and that the Railroad should immediately undertake to do the recommended work.  The Railroad took the position that the retaining wall is sufficient as it stands, and that continued monitoring is all that is necessary.
In her Recommended Decision, the ALJ concluded, inter alia, that, within six months of the Commission’s order herein, the Railroad should prepare complete and detailed construction plans for the replacement of the retaining wall and that the Railroad should, thereafter, be directed to do the necessary work at its sole cost and expense.  (R.D. at 19).  Exceptions and Reply Exceptions were filed as above noted. 
Discussion


The only remaining issue to be addressed in this proceeding is the future disposition of a 171 foot retaining wall along tracks owned and operated by the Railroad.  The pertinent retaining wall is approximately eight to nine feet from the G & A Hardware store at 107 Susquehanna Street in the Borough.  The Borough and BTS are of the opinion that the retaining wall, in its present condition, is a danger to the public and that it should be repaired or replaced, or that the Railroad’s track should be moved.  The ALJ concluded that the Borough and BTS met their burden of proving that the retaining wall is structurally failing, that it presents a safety hazard and that it must be replaced.  The ALJ, therefore, recommended that the Railroad remove a tree affecting its retaining wall immediately, replace the current retaining wall and also analyze the condition of a timber bin wall.  (R.D. at 17-19).


In her Recommended Decision, ALJ Jandebeur reached Findings of Fact Nos. 1‑ 57 (R.D. at 4-10) and Conclusions of Law Nos. 1-3 (R.D. at 18-19).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  
Exceptions of Staff


Staff first refers to the ALJ’s recommended Ordering Paragraph No. 2, found on page 19 of the Recommended Decision, which reads as follows:

2.
That within six (6) months of the final Commission Order [the Railroad] shall, at its sole cost and expense, prepare and submit to all parties of record for examination and to this Commission for approval, complete and detailed construction plans for the replacement of the retaining wall.  



Staff avers that, while it agrees with the ALJ’s recommendation that the Railroad be directed to replace the retaining wall, it does not agree with the six-month deadline set out in Ordering Paragraph No. 2 for the completion of the plans.  Additionally, Staff objects to the ALJ’s failure to set a deadline for the actual completion of the project.  (Exc. at 1-2).



Staff suggests that the Railroad should be directed to complete the relevant plans within three months, rather than the six months allowed by the ALJ.  On review of this Exception, we find it to be meritorious.  We note initially that the Commission has the authority, pursuant to Section 2702 of the Public Utility Code (Code), 66 Pa. C.S. § 2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and to promote the safety of the public.  Southeastern Pennsylvania Transportation Authority v. Pa. PUC, 592 A.2d 797 (Pa. Cmwlth. 1991).  In addition, the Commission is empowered, pursuant to Section 2702(b) of the Code, to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.


We note that this proceeding has been ongoing since the Borough filed its Complaint on September 18, 2000, and that the ALJ has correctly concluded that the pertinent wall is structurally failing and presents a safety hazard to the travelling public.  Additionally, given that the Railroad has already had the benefit of in-depth structural engineering data, evaluation and analysis, it is reasonable to require that the completion date for the plans be set at three months following the entry of the instant Opinion and Order.


Staff also objects to the ALJ’s failure to set a deadline for the completion of the project and suggests that a deadline of one year after the entry of the instant Opinion and Order should be sufficient for completion.  Again, we agree.  The relevant ordering paragraphs of this Opinion and Order will reflect that the plans be completed within three months of the entry of this Opinion and Order, and that the project be completed within one year of the entry of this Opinion and Order.  Accordingly, as concerns the retaining wall, the project should be completed by approximately mid-February of 2009.  For the above reasons, Staff’s Exceptions are granted.  
Exceptions of the Railroad


The Railroad objects to Ordering Paragraph 1 of the Recommended Decision,
 which is as follows:

1.
 That [the Railroad] shall replace, at its sole cost and expense, the 171’ retaining wall approaching the Susquehanna St. Bridge, in White Haven Borough, Pennsylvania.
The Railroad asserts that it should not be required to replace the wall without any evidence having been heard or considered concerning the cost of the same, which is obviously substantial.  The Railroad further avers that there has been no consideration of other feasible alternatives, such as repair or removing load from the wall.  (Exc. at 1).


On review of this Exception, we find it not to be meritorious.  On review of the evidentiary record, we conclude that the ALJ’s Ordering Paragraph 1 is supported by the facts, and reflects a sound and thorough analysis of the circumstances herein.  The ALJ did consider the likely cost of the project and also alternatives to replacement of the bridge.  Additionally, the ALJ considered the testimony of the Borough’s engineer, Mr. Yanuzzi, as well as the Railroad’s engineer, Mr. Benner.  (R.D. at 17-18).  Accordingly, for the above reasons, the Railroad’s Exceptions are denied.
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by Staff are meritorious and, accordingly, those Exceptions will be granted.  The Exceptions filed by the Railroad are not meritorious, and those Exceptions will be denied.  Accordingly, the ALJ’s Recommended Decision will be adopted as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by the Law Bureau Prosecutory Staff to the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, issued on November 8, 2007, are granted.


2.
That the Exceptions filed by Reading, Blue Mountain & Northern Railroad to the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, issued on November 8, 2007, are denied.



3.
That the Recommended Decision of Administrative Law Judge Ember S. Jandebeur herein, issued on November 8, 2007, is hereby adopted as modified by this Opinion and Order.


4.
That Reading Blue Mountain & Northern Railroad Company shall, at its sole cost and expense, replace the 171’ retaining wall approaching the Susquehanna Street Bridge, in White Haven Borough, Pennsylvania.  That work on the retaining wall shall be completed within one (1) year of the date of entry of the instant Opinion and Order. 


5.
That, within three (3) months of the entry of the instant Opinion and Order, Reading Blue Mountain & Northern Railroad Company shall, at its sole cost and expense, prepare and submit to all the Parties for examination, and to the Commission for approval, complete and detailed construction plans for the replacement of the relevant retaining wall.  



6.
That Reading Blue Mountain & Northern Railroad Company, upon completion of the replacement, shall properly maintain the newly constructed wall in a safe condition, including, but not limited to, the removal of all trees.


7.
That Reading Blue Mountain & Northern Railroad Company, in accordance with the Opinion and Order entered at this docket on February 8, 2002, and at its sole cost and expense, shall cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and retaining walls along the track approaching the Bridge within thirty (30) days of the date of entry of the instant Opinion and Order.  The relevant trees include, but are not limited to, those trees shown in the foreground of Exhibit C-7.  The Railroad shall additionally provide proof of the completion of this work to the Commission.


8.
That Reading Blue Mountain & Northern Railroad Company shall submit, simultaneously with the construction plans for the replacement of the retaining wall, and at its sole cost and expense, to all Parties for examination, and to the Commission for approval, a structural engineer’s evaluation and report of the timber bin wall (TBW Report), as referred to at page 5 of the Benner Report.  The TBW Report shall address the following issues: (a) the height, length and depth of the timber bin wall; (b) the date of construction of the wall, and the builder thereof; (c) the purpose of the wall, the necessity thereof, the degree to which it is load-bearing, and the frequency of its load-bearing; (d) the degree of deterioration present in the existing timbers; (e) changes detected in the wall since the time of the Benner Report; (f) the engineer’s opinion of what should be done with the wall, the basis for those recommendations, and a proposed time line; (g) the impact of the spring flowing along the face of the wall from north to south; and (h) any other issues the Railroad and its structural engineer determine to be relevant. 


9.
That the Commission’s Bureau of Transportation and Safety evaluate the TBW Report and subsequently confer with the Parties on any future actions deemed to be necessary with respect to the wall.


10.
That the Parties shall provide a status report to Administrative Law Judge Jandebeur.  The status report will address the Parties’ respective positions with regard to the wall and the TBW Report, unless, by that time, the Parties shall have come to a unanimous agreement as to future actions to be taken with respect thereto.


11.
That, in the event of a unanimous agreement, Reading Blue Mountain & Northern Railroad Company shall file a single status report explaining what actions are to be taken with respect to the wall and the agreed timeline for those actions.



12.
That, if no unanimous agreement can be reached regarding the wall, any Party hereto may request a hearing.


13.
That, in all other respects not inconsistent herewith, all previous Orders of the Pennsylvania Public Utility Commission pertaining to the subject crossing shall remain in full force and effect. 



14.
That this Order is binding upon the Parties hereto, their respective successors and assigns.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 14, 2008
ORDER ENTERED:  February 19, 2008
�     The Railroad also filed a Petition for Leave to File Additional Exceptions on November 28, 2007, citing a lack of time to consider the Recommended Decision.  The Railroad, however, never filed any additional Exceptions and, as such, its Petition is moot.   


�     In its Exceptions, the Railroad refers to Ordering Paragraph 5.  It is obvious from the context, however, that the Railroad is actually referencing Ordering Paragraph 1.  







