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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Eric Joseph Epstein (Mr. Epstein) filed on February 2, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on January 16, 2008, in the above-captioned proceedings.  Reply Exceptions were filed by PECO Energy Company (PECO) on February 15, 2008.    

Background



On September 1, 2006, PECO filed a three year (2007-2009) universal service and energy conservation plan (Universal Service Plan) pursuant to the Commission’s regulations at 52 Pa. Code §§ 54.71-54.78.



After reviewing PECO’s universal service plan, the Commission determined that several issues warranted further review and investigation.  By Order entered September 28, 2007, the Commission referred those issues to the Office of Administrative Law Judge (OALJ) for hearing and the issuance of a Recommended Decision.  The five issues to be addressed are:

1. A resolution of the legal question of PECO collecting uncollectible expenses through its proposed universal service funding mechanism.  (Program Budgets, Order at 11).

2. A determination of whether a payment design that is more consistent with the intent of the CAP Policy Statement is feasible, and to make recommendations regarding its implementation.  (CAP Rate Payment Design, Order at 14).
3. An explanation and clarification of PECO’s proposals to expand its use of automatic enrollment and recertification.  (Application Process, Automatic Enrollment, and Recertification, Order at 16).

4. A clarification and possible revision of PECO’s proposal to change its arrearage forgiveness policy.  (Arrearage Forgiveness, Order at 16-17).

5. An examination of possible consumer education methods that may be instituted to improve customers’ understanding of the CAP Rate program.  (Customers Do Not Understand CAP Rate Discounts, Order at 17).



On October 9, 2007, the Office of Consumer Advocate (OCA) filed notice of its intervention in this case.  On October 24, 2007, attorneys for the Office of Trial Staff (OTS) filed notice of their appearance in this case.  On November 14, 2007, the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and Association of Community Organizations for Reform Now (collectively, “TURN et al.”) filed a Petition to Intervene in this case.  On November 19, 2007, Eric Joseph Epstein filed a Petition to Intervene (Petition) in this case.



A prehearing conference was held on November 29, 2007, before ALJ Rainey.  No party objected to the intervention of TURN et al.  Consequently, the Petition to Intervene of TURN et al. was granted at the prehearing conference.  However, PECO objected to Mr. Epstein’s Petition.  
On December 10, 2007, PECO filed an Answer, together with a Motion to Deny, Mr. Epstein’s Petition (Motion to Deny Intervention).  PECO argued that Mr. Epstein does not meet the standards for standing to intervene set forth in 52 Pa. Code      § 5.72.  Specifically, PECO opposed Mr. Epstein’s intervention “because (1) he is not a customer of PECO Energy and does not have or allege any other direct, immediate, or substantial interest in this proceeding that cannot be adequately represented by other parties and (2) the public interest does not require Mr. Epstein’s participation.”  Motion to Deny Intervention at 1.  

On December 31, 2007, the ALJ received an electronic mail message dated December 30, 2007, from Mr. Epstein with his “Reply” to PECO’s Answer attached.  Mr. Epstein filed his Reply to PECO’s Answer in the Commission’s Secretary’s Bureau on January 2, 2008.  Commission rules and regulations do not provide for a Reply to an Answer to a Petition to Intervene.  Consequently, the ALJ did not consider Mr. Epstein’s Reply in making his recommendation.
On January 2, 2008, Mr. Epstein filed a Reply to PECO’s Motion to Deny Intervention.  Mr. Epstein argued that he meets the standards for intervention set forth in 52 Pa. Code § 5.72.  He further claimed that PECO has previously recognized his status as an “interested party” with a “special interest” and a role in maintaining “continuity and enhancing the community awareness.”  Reply to Motion to Deny Intervention at 3.  He also claimed that he was a party to certain settlement agreements with PECO, and the Company cannot abrogate the terms and conditions of that settlement based on the results of the instant proceeding.  Id., at 4.
In his Recommended Decision, issued on January 16, 2008, the ALJ found that Mr. Epstein is not a customer of PECO and did not show a direct interest that would be affected by the Commission’s decision in this proceeding.  He concluded that the issues Mr. Epstein seeks to address in this proceeding are not germane.  To the extent that Mr. Epstein is interested in any issue that is germane to this proceeding, the ALJ found that Mr. Epstein failed to show why those interests would not be adequately addressed by the OCA, the OTS, and/or TURN et al. The ALJ, therefore, recommended that PECO’s Motion to Deny Intervention be granted.
Mr. Epstein filed Exceptions on February 2, 2008, and PECO filed Reply Exceptions on February 15, 2008.

Discussion
We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commis​sion, 625 A.2d 741 (Pa. Cmwlth.1993);  see generally, University of Pennsyl​vania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth.1984).
As stated previously, only Mr. Epstein filed exceptions to the Recommended Decision.  Based on our review of the record in this case, the Exceptions and the Reply Exceptions, we will deny these exceptions.
Our regulation regarding eligibility to intervene, 52 Pa. Code § 5.72, states:
 (a)  Persons. A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought. The right or interest may be one of the following: 

   (1)  A right conferred by statute of the United States or of the Commonwealth. 

   (2)  An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 

   (3)  Another interest of such nature that participation of the petitioner may be in the public interest. 
In addition to our regulations, we are guided by the pertinent case law discussing the types of interests sufficient for purposes of intervention.  In the seminal case of William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), the Pennsylvania Supreme Court concluded that one who seeks to challenge governmental action must show an interest in the case that is direct, immediate and substantial.  The Commission has repeatedly used this standard to determine if a party has standing to intervene in Commission proceedings.  See, e.g., Joint Application of Commonwealth Telephone Company, CTSI, LLC and CTE Telecom, LLC d/b/a Commonwealth Long Distance Company for all Approvals under the Public Utility Code for the Acquisition by Citizens Communications Company of all Stock of the Joint Applicants’ Corporate Parent, Commonwealth Telephone Enterprises, Inc., Docket Nos. A-310800F0010, A-311095F0005 and A-311225F003 (Order entered February 8, 2007).  Additionally, it is well settled that a party may not claim standing to vindicate the rights of a third party who has the opportunity to be heard.  Mid-Atlantic Power Supply Association v. Pennsylvania Public Utility Commission, 746 A.2d 1196 (Pa. Cmwlth. 2000).
With these principles in mind, we now turn to Mr. Epstein’s Exceptions.

Mr. Epstein’s Pro Se Status

Although not specifically numbered as an Exception, Mr. Epstein claims that the ALJ ignored this Commission’s effort to promote the participation of pro se litigants.  Exc. at 2.  He notes that the Commission modified its rules of practice and procedure in 2006.  He further notes that the Commission subsequently issued its Interpretation of Procedural Rules regarding Party Status, Rights and Obligations, Docket No. M-00061975 (Order entered April 18, 2007), which stated at page 12-13 that this Commission’s rules are to be interpreted to maximize the opportunity for members of the public to file formal complaints and to participate in adjudicatory proceedings if they so choose.
In response, PECO argues that the 2006 revisions to the rules did not liberalize the standards for intervening in a proceeding.  In fact, PECO argues, the rule-making may have strengthened the intervention standards.  R. Exc. at 3.  A person seeking to intervene must still demonstrate eligibility pursuant to 52 Pa. Code § 5.72.  Moreover, PECO points out that the Commission’s 2006 rule-making eliminated the concept of a non-party “participant” in Commission proceedings.  Id.  When we amended the rules, we stated, “The term participant is replaced with the term party throughout the regulation.  This change ensures that those who wish to appear before the Commission do so consistent with Pennsylvania law and Commission procedure based on standing as a party.”  36 Pa. Bulletin 2097, 2098 (April 29, 2006).  PECO concludes that the Commission did not change its rules to allow intervention by parties that would not otherwise or previously have had standing.  R. Exc. at 4.
We agree with PECO.  A party seeking to intervene must establish his or her standing to do so.  The test for establishing standing is the same for all parties.  When we modified our rules of practice and procedure in 2006, we did not intend to permit pro se parties to participate in cases in which they lack standing.      
Analogy to Prior Litigation Involving the Parties
The ALJ reasoned that this case is analogous to the Initial Decision of Administrative Law Judge Marlane R. Chestnut in Joint Application of PECO Energy Company and Public Service Electric and Gas Company for Approval of the Merger of Public Service Enterprise Group Incorporated with and into Exelon Corporation, A-110550F0160 (April 25, 2005) (PECO Merger Case).  Exc. at 4.  Specifically, ALJ Rainey noted that Mr. Epstein tried unsuccessfully to intervene in the PECO Merger Case.  There, Mr. Epstein sought to intervene on the basis that: (1) he was a PECO shareholder; (2) he was chairman of Three Mile Island Alert, Inc; (3) he is coordinator of the EFMR Monitoring Group; (4) he was an active participant in the PECO/Unicom merger application proceeding (Docket No. A-1100550F0147); and (5) he actively participated in the settlement negotiations related to the PECO/Unicom merger.  ALJ Rainey explained that, in the PECO Merger Case, Mr. Epstein was denied permission to intervene.  R.D. at 5.
In his Exceptions, Mr. Epstein claims that the ALJ erred in using this analogy.  He argues that this case is distinguishable because it is not a proposed nuclear merger.  Exc. at 4.  PECO responds by arguing that the ALJ’s analogy to the PECO Merger Case was proper because ALJ Chestnut was faced with almost exactly the same claim that Mr. Epstein is making in this proceeding.  R. Exc. at 6. 

Mr. Epstein also argues that he has previously monitored and advocated for PECO ratepayers in York County.  Exc at 5.  Mr. Epstein states, without attribution, that PECO has officially acknowledged Mr. Epstein’s “special interest” and role in “maintaining continuity and enhancing the community awareness.”  Id. at 4.  PECO notes that the quote comes from Paragraph 4.1 of Appendix B to the 2000 Exelon/Unicom Merger Settlement.  R.Exc. at 10-11.  That paragraph reads as follows:


4.
Recognition of the EFMR Monitoring Group

(1)
PECO recognizes that Mr. Epstein and the EFMR Monitoring Group at Peach Bottom, hereinafter referred to as the “Group,” have a special interest in the continued safe operation of the Peach Bottom Atomic Power Station (“Peach Bottom”).  For the purposes of maintaining continuity and enhancing community awareness of Peach Bottom during the term of this Agreement, PECO will recognize the Group.
PECO contends that the “special interest” in “maintaining continuity and enhancing community awareness” is a reference to a special interest in the continued safe operation of the Peach Bottom Atomic Power Station.  PECO argues that a Commission order in this case is unlikely to adversely impact the special interest identified by Mr. Epstein.    R. Exc. at 11.   
Finally, PECO notes that the ALJ’s decision was not based solely on the analogy to the PECO Merger Case.  R. Exc. at 5.  PECO notes that the ALJ reviewed each of the interests that Mr. Epstein cited as grounds for his intervention, and concluded that none of them is a direct interest that is inadequately represented by existing participants in this proceeding.   
We will deny this Exception.  We agree with the ALJ that this case has some similarities to, but is not on all fours with, ALJ Chestnut’s decision in the PECO Merger Case.  A reference to and discussion of that case, therefore, was appropriate.  
More importantly, we agree with PECO that the ALJ did not deny Mr. Epstein’s Petition to Intervene solely based on the analogy to the PECO Merger Case.  In addition, the ALJ noted that Mr. Epstein is not a customer of PECO.  R.D. at 6.  He further noted that the two issues Mr. Epstein proposes to address are: (1) the disparities in the opportunities available to Philadelphia area PECO ratepayers and York County PECO ratepayers; and (2) the difficulties that the rural working poor in York County have in accessing programs because they do not have mass transportation or taxi service.  The ALJ concluded that those issues were not germane to this proceeding.  R.D. at 6.  The ALJ also reasoned that the OCA, the OTS and TURN et al. will adequately represent all PECO ratepayers.  Finally, the ALJ stated that Mr. Epstein failed to show that any prior settlement he entered into with PECO could be adversely affected by a Commission decision.  R.D. at 7.  Under these circumstances, Mr. Epstein’s exception provides no basis for modifying the Recommended Decision.
Impact of a Commission Decision on Previous Settlements
As stated previously, the ALJ concluded that Mr. Epstein failed to show that any prior settlement he entered into with PECO could be adversely affected by a Commission decision in this proceeding.  R.D. at 7.  Mr. Epstein claims that this was error.  Exc. at 7.  
Mr. Epstein claims that the present proceeding includes possible revisions to conditions of a negotiated settlement to which he is a signatory.  Exc. at 4.  The referenced settlement is the 2000 Exelon/Unicom Merger Settlement.  PECO responds by quoting the pertinent provisions of this settlement (specifically, paragraphs 27 and 28(c) of the Settlement and Paragraph 4.1 of Appendix B to the Settlement), R. Exc. at 9-13, and arguing that “the subject matter of the stipulation or settlement will not be addressed in the instant proceeding.”  Id. at 17.  
Mr. Epstein also notes that he is a participant in an advisory committee known as LIURP (Low Income Usage Reduction Program).  Exc. at 8-9.  PECO points out that Mr. Epstein’s Exceptions “never actually argue[] that a Commission order in the instant proceeding could adversely impact a settlement or stipulation to which Mr. Epstein is a party and which involves [this committee].”  R. Exc. at 14.  In the absence of such an adverse impact, PECO argues that this exception should be denied. 
We will deny this Exception because we are not persuaded that this proceeding could adversely impact the settlements or the advisory committee referenced by Mr. Epstein.  This proceeding has a narrowly defined scope, which is sufficiently distinct from the issues addressed in the parties’ prior settlements.  As a result, we conclude that Mr. Epstein’s status as a signatory to a prior settlement does not give him a direct interest in this proceeding.
Germaneness of Mr. Epstein’s Issues
The ALJ noted that this case involves five specific issues: (1) a resolution of the legal question of PECO collecting uncollectible expenses through its proposed universal service funding mechanism; (2) a determination of whether a payment design that is more consistent with the intent of the CAP Policy Statement is feasible, and to make recommendations regarding its implementation; (3) an explanation and clarification of PECO’s proposals to expand its use of automatic enrollment and recertification; (4) a clarification of and possible change to PECO’s proposal to revise its arrearage forgiveness policy; and (5) an examination of possible consumer education methods that may be instituted to improve customers’ understanding of the CAP Rate program.  The ALJ further noted that the two issues Mr. Epstein proposes to address are (1) the disparities in the opportunities available to Philadelphia area PECO ratepayers and York County PECO ratepayers; and (2) the difficulties that the rural working poor in York County have in accessing programs because they do not have mass transportation or taxi service.  The ALJ concluded that those issues were not germane to this proceeding.  R.D. at 6.

Mr. Epstein contends that this was error.  Mr. Epstein elaborates on the issues he would address, if he is permitted to participate in this proceeding.  He states that “a sense of fair play and rate payer equity necessitate that the opportunities available to the PECO rate payers in the Greater Philadelphia area should also be accessible to PECO rate payers in southern York County.”  Exc. at 10.  He further argues that existing programming is difficult to access due to the absence of mass transportation or taxi services in southern York County.  Id.  He argues that PECO rate payers in southern York County face “unique physical barriers to social services.”  Id. at 11.  
Mr. Epstein views this case as an opportunity for PECO to partner with Rural Electric Cooperatives to introduce a pilot project to reach low income, fixed income, senior citizens and payment troubled customers.  Id.  He argues that platforms to distribute, educate and update consumers need to be expanded to include public service announcements, inserts in agricultural periodicals and portable displays at community events.  Id. at 12. 
PECO responds by arguing that most of the issues described by Mr. Epstein are faced by all of PECO’s poor customers, not exclusively the rural poor.  Therefore, the participation of the OCA, the OTS and TURN et al. is adequate to protect the public interest.  R. Exc. at 18.  PECO acknowledges that Mr. Epstein wishes to address “real issues” for some of PECO’s ratepayers, but argues that these issues are outside of the five issues to be addressed in this proceeding.  Id. at 19.  Finally, PECO notes that Mr. Epstein has no basis for representing the interests of PECO customers in York County.  Id.     
We will deny this Exception.  In our view, Mr. Epstein seeks to expand the scope of this proceeding.  Of all of the issues mentioned in his Exceptions, the only issue that has any relevance to this proceeding is the proposal for improvements in consumer education and outreach.  Nevertheless, we conclude that the public interest in this issue is adequately represented by the OCA, the OTS, and TURN et al.  
In addition, Mr. Epstein is neither a PECO customer nor a resident of York County.  Nevertheless, he seeks to represent the interests of PECO customers in York County.  As stated previously, a party may not claim standing to vindicate the rights of a third party who has the opportunity to be heard.  Mid-Atlantic Power Supply Association, supra.   
Conclusion
Based upon the foregoing discussion, we shall deny Eric Joseph Epstein’s Exceptions and adopt the ALJ’s Recommended Decision to the extent consistent with the foregoing discussion;  THEREFORE,



IT IS ORDERED: 



1.
That the Exceptions of Eric Joseph Epstein to the Recommended Decision of Administrative Law Judge Charles E. Rainey, Jr., are denied.


2.
That PECO Energy Company’s Motion to Deny Eric Joseph Epstein’s Petition to Intervene is granted. 
3.
That Eric Joseph Epstein’s Petition to Intervene is denied.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 9, 2008

ORDER ENTERED:  April 9, 2008
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