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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are Exceptions, filed on November 15, 2006, by the Pennsylvania Carriers’ Coalition
 (PCC) to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued on October 26, 2006, in the above-captioned matter.  Reply Exceptions were filed by Verizon Pennsylvania Inc. (Verizon PA) on November 27, 2006.

History of the Proceeding


On January 19, 2006, the PCC filed a Formal Complaint (Complaint) against Verizon PA regarding Verizon PA’s application of Access to Operations Support Systems
 (OSS) and Daily Usage File (DUF) charges to resold lines.  The PCC alleged that beginning in April 2005, Verizon PA began assessing those charges on resold lines retroactive to October 1, 2004.  The subject charges are contained in Verizon’s Tariff-Telephone Pa. P.U.C. No. 216 – Services for Other Telephone Companies (Tariff No. 216), which contain rates and regulations applicable to Unbundled Network Services (UNEs) and other services that Verizon PA makes available to Competitive Local Exchange Carriers (CLECs).  The specific rates that are the subject of the instant Complaint are as follows:

Access to Operation Support Systems (OSS)


Ongoing and Recovery of One-Time Expense



(during 10-year period), per line,



per month







$0.82


Daily Usage File (DUF)


Existing Message Recording, per message


0.00149



Per Record Transmitted .





0.001079



The PCC challenged the application of Access to OSS and DUF charges to resellers through Tariff No. 216 because it is of the opinion that Tariff No. 216 contains rates and regulations applicable to UNEs.  The PCC contended that since the DUF and Access to OSS charges are contained in Verizon PA’s Tariff No. 216, and not in Verizon PA’s Local General Tariff – Telephone Pa. P.U.C. No. 1 (Tariff No. 1), the charges were improperly tariffed.  The PCC also asserted Tariff No. 1 contains the rates for Verizon PA’s local services and wholesale discounts, which Verizon PA is required to provide to resellers, and that only those rates in Tariff No. 1 should be applied to resold service.  The PCC argued that since Verizon PA’s cost recovery for Access to OSS is already incorporated in its resale rates through the wholesale discount, Verizon is improperly and unlawfully charging the PCC member companies for services that are not tariffed.  The PCC also complains that Verizon PA is improperly applying charges for Access to OSS on a per-telephone number basis, rather than on a per-loop basis.



As relief, the PCC requested that the Commission: (1) direct Verizon PA to credit the PCC members for all Access to OSS and DUF charges paid in relation to their resale lines and service;  (2) impose the maximum civil penalty on Verizon PA pursuant to 66 Pa. C.S.A.§3301(a) for each resale line subjected to OSS and DUF charges; and, (3) prohibit Verizon PA from filing a tariff supplement “designed to implement the Access to OSS and DUF charges in relation to CLEC Resale lines and service.”



On February 13, 2006, Verizon PA filed an Answer in which it denied the material averment of the Complaint and filed a Motion to Dismiss (Motion).  As a New Matter simultaneously filed with its Answer, Verizon PA asserted the affirmative defenses of res judicata, collateral estoppel, waiver and 66 Pa. C.S.A. §316.



On February 23, 2006, the PCC filed an Answer to the Motion.  The PCC maintained that neither res judicata nor collateral estoppel can apply to bar the instant Complaint because there is not the required identity of issues and parties.



ALJ Chestnut treated Verizon’s Motion as a Motion for Judgment and denied the Motion by Order dated April 5, 2006.  That Order also directed the scheduling of a prehearing conference, which was subsequently conducted telephonically on May 18, 2006.  During the Prehearing Conference, both Parties agreed that the issues in the case were legal in nature and requested that the case be decided based either through Verizon’s Answer or through a stipulation entered by both parties.  The ALJ agreed with the parties and by Order dated May 18, 2006, a briefing schedule was adopted and the Parties were directed to develop a uniform list of issues to be used in their briefs.  The Parties were also instructed to confer with each other to try to resolve some or all of the issues associated with the Complaint.



On July 17, 2006, the PCC filed a Motion for Partial Summary Judgment and Memorandum in Support and Verizon PA filed a Motion for Summary Judgment and Memorandum of Law in Support.  The PCC filed a Reply Brief and Verizon PA filed a Memorandum of Law in Opposition on August 31, 2006.
  The ALJ admitted each Party’s respective pleading into the record and the record was closed on August 8, 2006.  



On October 26, 2006, ALJ Chestnut’s Initial Decision was issued wherein she recommended granting the Summary Judgment in favor of Verizon PA, denying the PCC’s Motion for Partial Summary Judgment, and dismissing the PCC’s Complaint.



As noted, on November 15, 2006, the PCC filed its Exceptions against the ALJ’s Initial Decision.  Verizon PA filed Reply Exceptions on November, 27, 2006.

Discussion



As a preliminary matter, we note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 155 Pa. Commw. 537, 625 A.2d 741 (1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. Commw. 410, 485 A.2d 1217 (1984).



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 134 Pa. Commw. 218, 222, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



ALJ Chestnut made seventeen Findings of Fact and reached thirteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The PCC filed four Exceptions to the Initial Decision.  We shall address each of the Exceptions in accordance with the modified subject headings below.

1.  Is the PCC’s Complaint Barred by Either Res Judicata or Collateral Estoppel?
2.  Is it Proper for Verizon to Tariff “Access to OSS” and “DUF” Charges in its Tariff No. 216?

3.  Should Verizon PA be Allowed to Apply Separate Charges to Resellers for “Access to OSS” and “DUF” in Addition to the Wholesale Discount Rate?
4.  Is Verizon Properly Applying “Access to OSS” Charges on a Rate-Per-Line Basis for ISDN Service? 

1.  Is the PCC’s Complaint Barred by Either Res Judicata or Collateral Estoppel?


The ALJ agreed with Verizon PA’s contention that the instant Complaint is barred by res judicata and collateral estoppel and, therefore, Verizon PA is entitled to summary judgment in its favor for both issue and claim preclusion.  I.D. at 11.  The ALJ concluded that the rates in question were previously approved by the Commission in its Generic UNE Orders.
 Id.  Therefore, the elements required to establish res judicata were clearly established in this case.  I.D. at 14.  The ALJ also concluded that the issue of the inclusion of the charges in Verizon’s Tariff No. 216 and its application to resellers was actually previously addressed by the Commission and, therefore, collateral estoppel also applies.  Id.



The ALJ explained in her Initial Decision that the doctrine of res judicata, or claim preclusion, refuses to tolerate the re-litigation of a matter already decided by a court of competent jurisdiction.  Accordingly, a final valid judgment by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  The ALJ, further explained that in order for the doctrine of res judicata to prevail, the following four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or sued.  See, Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. 225, 464 A.2d 1313 (1983); O’Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83 (Pa. PUC 1992). 


The ALJ noted that once the Commission enters a final judgment on the merits of an issue under the doctrine of res judicata, the “parties to that case and their privities are thereafter bound ‘not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered.’”  See, Jane A. Suprick and Ransom Township v. Commonwealth Telephone Company, 1995 Pa. PUC LEXIS 15, *7. 



The ALJ also stated that similar to the doctrine of res judicata is the doctrine of collateral estoppel, which operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being re‑litigated in a subsequent suit.  I.D. at 9.  The ALJ explained that in order for a plea of collateral estoppel to prevail, the following four conditions must be met:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action. See, Day, supra.  The ALJ clarified that collateral estoppel prevents the re-litigation of an already litigated issue in a subsequent proceeding between the same parties.  See, Baker v. Pa. Human Relations Comm., 75 Pa. Commw. 296, 462 A.2d 881 (1983); O’Toole, supra.  



According to the ALJ, the required identity of parties are found in the instant Complainant and the Generic UNE proceeding.  The ALJ stated that the PCC itself was a party of record in both proceedings.  The ALJ rationalized that even though LSI’s Petition to Intervene separately was denied by the Commission in the Generic UNE proceeding, it participated in that proceeding through the PCC considering LSI’s privity with the PCC.  The ALJ reasoned that res judicata and collateral estoppel apply not only to actual parties but also to those in privity with them.  I.D. at 12.



The ALJ acknowledged that the scope of the Generic UNE proceeding was the ultimate adoption of Verizon PA tariffs that incorporated the charges approved by the Commission and the scope of the instant proceeding is the application of several of those charges.  However, the ALJ reasoned that this distinction ignores the fact that the Access to OSS and DUF charges established in the prior proceeding were calculated on the basis of the costs incurred, and the anticipated use of the service by resellers and CLECs using UNEs.  I.D. at 12.  Further, those charges were approved by the Commission after several opportunities for comments of the parties at the time of Verizon PA’s compliance filings, and no parties raised the issue of application of those charges on resellers.  Id.


The PCC excepts to the ALJ’s conclusion that its instant Complaint is barred by the doctrines of res judicata and collateral estoppel, and asserts that the ALJ’s application of res judicata and collateral estoppel in this case is erroneous.  The PCC states that the ALJ based her conclusion on the finding that there was an identity of parties and an identity of issues between the PCC’s instant Complaint and the Generic UNE proceeding.  However, the PCC submits that it was never recognized by the Commission as a party.  The PCC notes that only two of the PCC’s members (ATX and FSN) were active parties in the Generic UNE proceeding.  The PCC maintains that LSI’s request to intervene during the compliance phase of the Generic UNE proceeding was denied by the Commission.  As such, the PCC comments were considered to be filed only by ATX and FSN.  Exc. at 15-17.



The PCC also states that as a matter of law, it is a significant fact that the PCC is not a legal entity.  Rather, it is an informal coalition of CLECs that has no collective existence and is only reflective of the actions of its individual parties.  Exc. at 16.  The PCC also argues that the concept of privity requires a far higher threshold than the mere similarity of interests in an intervention context and claims that the ALJ’s conclusion was factually incorrect.  Accordingly, the PCC refutes the ALJ’s finding that the PCC was a party in both proceedings and requests that its exception on this matter be granted.  Exc. at 17.



The PCC also excepts to the ALJ’s conclusion that its Complaint is barred by the doctrine of res judicata and collateral estoppel because the issues are one and same with the issues in the Generic UNE proceeding.  The PCC states that according to the ALJ, implicit in the approval of Tariff 216, was the knowledge that the rates for access to OSS and DUF would be applied to resellers.  Exc. at 19.  The PCC claims that at the time the UNE rates in Tariff 216 were approved, Verizon PA was required to amend other tariffs as necessary to implement the decisions of the Commission.  However, the PCC contends that Verizon PA never amended those other tariffs.  Instead, the PCC submits that Verizon PA applied those charges to non-UNE Resale arrangements.  The PCC claims that the application of such charges was not, and could not have been, an issue in the Generic UNE proceeding and thus the ALJ’s reasoning was erroneous.  Exc. at 19-20.



The PCC finds fault with the ALJ’s logic in her findings that because the PCC missed its opportunity in the Generic UNE proceeding, the instant complaint should be barred.  First, the PCC asserts that the Generic UNE proceeding and this Complaint do not have the required identity of issues.  Second, the ALJ’s determination that the PCC cannot bring this Complaint because it was required to raise the issue in the Generic UNE proceeding inappropriately shifts the burden to comply with Commission orders to the PCC and will send the message that public utilities can invent creative ways of applying their tariffs after they are approved because none of their customers can ever object once the case is closed.  Exc. at 25.



In support of its position, the PCC quotes a Superior Court explanation of res judicata that “when the cause of action in the first and second actions are distinct, or even though related, are not so closely related that matters essential to recovery in the second action have been determined in the first action, the doctrine of res judicata does not apply.”  Chada v. Chada, 2000 Pa. Super. 186, 756 A. 39, 44 (2000).  The PCC adds similarly, for issue preclusion to bar relief, the issue in the Generic UNE proceeding and this matter must be identical, must have been actually litigated, and must have been essential to the Commission’s decision in the Generic UNE case.  The issues of whether Verizon PA properly tariffed the Resale OSS and DUF via Tariff No. 216 and whether those charges apply to Resale at all are clearly distinct and not identical.  Likewise, the PCC challenges the manner of setting Verizon PA’s wholesale rates for the resale of its telecommunications service because it was never addressed, much less litigated in the Generic UNE proceeding.  Exc. at 20, 21.



The PCC emphasizes that Verizon PA never proposed to tariff the charges for Resale, but implemented them only in its UNE tariff with language that made no reference to Resale.  The PCC also states that there was absolutely nothing in Verizon PA’s two Generic UNE compliance filings
 to even put PCC on notice that Verizon was seeking Resale rates in the Tariff 216 with no reference to resale.  Thus, the PCC opines that FSN and ATX reasonably concluded that further litigation on this issue did not appear warranted since they thought Verizon PA did not intend to apply these charges to Resale.  Exc. at 24.



The PCC submits that the Commission accepted Verizon PA’s formulation of the charges for the DUF and Access to OSS in the Generic UNE proceeding, which lasted over three years.  However, the PCC contends that the Commission’s ordering paragraph did not authorize the applicability of the DUF and Access to OSS charges on Resale but did direct Verizon PA to file all tariffs necessary to implement the directives of the Generic UNE proceeding.  The PCC argues that the fact that Verizon PA failed to properly tariff Access to OSS and DUF to resale did not bar FSN and ATX from raising the issue at a later date once Verizon PA’s intentions to apply Tariff No. 216 charges to resellers became clear.  Exc. at 24.



In its Reply Exceptions, Verizon PA claims that the Commission explicitly found that the rates would apply to resellers because they were specifically calculated to spread the relevant costs across both UNE and resold lines.  Verizon PA also adds that the doctrine of res judicata applies not only to claims actually litigated but also to claims that could have been litigated during the first proceeding if they were part of the same cause of action.  Cause of action may be considered identical when, in both the current and the prior proceedings, the subject matter and the ultimate issues were the same.  R.Exc. at 17.


Verizon PA also asserts that res judicata will not be defeated by minor differences of form, parties or allegations where the controlling issues have been resolved in a prior proceeding in which the present parties had an opportunity to appear and assert their rights.  R.Exc. at 18.  Verizon PA claims that the application of these rates to resellers was essential to the Commission’s approval because the rates were specifically calculated to recover Verizon PA’s costs to provide these services by spreading them across all cost-causers, including resellers.  R.Exc. at 20.


Disposition



a.
Res judicata



Based on the unique facts of this specific case, we will reverse the ALJ’s finding that the instant Complaint is barred by the doctrine of res judicata.  The ALJ correctly found that the doctrine of res judicata applies where each of four elements is satisfied:  1) identity of issues; 2) identity of causes of action; 3) identity of persons and parties to the action; and 4) identity of the quality and capacity of the parties suing or being sued.  Day, supra.  We do not believe the identity of the parties criterion is met in this case.

Verizon argues that the Complaint is barred by the Commission’s Generic UNE proceedings.  That proceeding was a multi-phase proceeding that commenced effective September 17, 2001.  Order Instituting Generic Investigation of Verizon’s UNE Rates, Docket No. R-00016683 (August 31, 2001).  A Tentative Opinion and Order was issued on November 4, 2002, and a Final Opinion and Order was issued on December 11, 2003.  FSN and ATX (two of the three current members of the PCC) participated in this stage of the proceedings.  LSI did not participate, and PCC did not even exist during this stage of the proceedings.

In response to the Final Order, Verizon filed its Initial Compliance Filing on January 26, 2004.  The compliance phase of the proceeding resulted in a Compliance Order entered on July 16, 2004.  LSI sought to intervene in the compliance phase, but that request was denied because we found that the interests of LSI were adequately represented by existing participants.  The PCC sought to submit comments in the compliance phase of the proceeding, but those comments explicitly stated that if the Commission denied LSI’s petition to intervene, the PCC’s comments should be considered as submitted by FSN and ATX.

Thus, we find that FSN and ATX participated in all phases of the Generic UNE proceedings.  Neither the PCC itself, nor its member LSI, participated in any phase of the Generic UNE proceedings.  The ALJ nevertheless found that the PCC and LSI were in privity with FSN and ATX.  Privity connotes those so connected in law with a party to the judgment as to have such an identity of interest that the party to the judgment represented the same legal right.  Day, at 1317. 

We see no evidence that the PCC or LSI was in privity with FSN or ATX prior to the compliance phase of the Generic UNE proceedings.  The issues involved in the initial phase of the Generic UNE proceedings were not identical to the issues involved in the compliance phase of that proceeding.  Parties that were in privity during the compliance phase of the proceeding were not necessarily in privity during the initial phase.  Therefore, we do not find the identity of the parties’ element of the test has been satisfied.

With respect to the identity of the causes of action element of the test, Pennsylvania law holds that an identical cause of action exists only when both the subject matter and the ultimate issues are the same in the two proceedings.  Stuart Painting Co. v. W.C.A.B. (Avestas), 148 Pa. Commw. 411, 611 A.2d 787, appeal denied, 532 Pa. 649, 614 A.2d 1144 (1992).  This requires the existence of the same evidence used to support a final determination in both the former and subsequent action.  Commonwealth of Pennsylvania, Bloomsburg State College by Nosen v. Porter, 148 Pa. Commw. 188, 610 A.2d 516, appeal denied 627 A.2d 181 (1993).  

We do not believe this criterion is satisfied here.  The Generic UNE proceedings were to consider whether the existing tariffed rates for Verizon continued to be just and reasonable.  The instant Complaint, in contrast, primarily involves the interpretation and application of Verizon’s tariffs.  The instant Complaint is obviously related to the previous litigation, but we do not believe the ultimate issue, and the evidence necessary to support a final determination, is the same in both proceedings.



b.
Collateral Estoppel
The test for establishing collateral estoppel is similar, but not identical, to the test for establishing res judicata.  Each element of a four part test must be satisfied.  Those elements are:  1) the issue decided in the prior adjudication is identical with the one presented in the later action; 2) there was a final judgment on the merits; 3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and 4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action.  Day, supra.

We do not believe that the first and third elements of this test have been established.  The issues decided in the prior adjudication are not identical with the issues presented in this Complaint.  The Generic UNE proceedings were to consider whether the existing tariffed rates for Verizon continued to be just and reasonable.  The instant complaint, in contrast, presents three specific questions involving the interpretation and application of Verizon’s tariffs.  We do not find the issues presented here are identical to issues decided in the Generic UNE proceedings.

Nor do we find that the party against whom the plea is asserted was a party or in privity with the party to the prior litigation.  The plea is being asserted against the PCC, which is an informal group of three CLECs.  As stated above, we see no evidence that the PCC or LSI was in privity with FSN or ATX prior to the compliance phase of the Generic UNE proceedings.  The issues involved in the initial phase of the Generic UNE proceedings were not identical to the issues involved in the compliance phase of that proceeding.  Parties that were in privity during the compliance phase of the proceeding were not necessarily in privity during the initial phase.  Based on the unique facts of the specific case before us, we do not find the third element of the collateral estoppel test has been satisfied.



c.
Section 316 of the Code

The ALJ noted that Verizon claims Section 316 of the Code, 66 Pa. C.S. § 316, precludes a collateral attack upon a Commission order.  The ALJ explained Verizon’s position, but did not rule on it.  Verizon reiterated its position in its Replies.

We do not believe Section 316 of the Code bars the instant Complaint.  As we previously determined, the PCC’s Complaint does not seek to re-litigate the same issues decided in the Generic UNE proceeding.  Instead, the instant Complaint concerns the proper interpretation and application of Verizon’s tariffs.

2.  Is it Proper for Verizon PA to Tariff “Access to OSS” and “DUF” Charges in its Tariff No. 216?


The second issue to be addressed is whether Verizon PA properly tariffed the contested OSS and DUF charges that apply to Resellers in its Tariff No. 216 (Services for Other Telephone Companies) rather than in Tariff No. 1 (Local General Tariff). 



In her Initial Decision, the ALJ noted that there is no specific tariff exclusively devoted to resale service, however the provisions addressing the resale of services are predominately found in Verizon PA’s Tariff No. 1.  The ALJ stated that in light of the language contained in Tariff No. 1, it is irrelevant whether the charges at issue are contained in Tariff No. 216 or in Tariff No. 1.  The ALJ cited the relevant language in Tariff No. 1 that states “(t)o the extent that services are available for resale subject to terms and conditions set out in other provisions of this Tariff or other Telephone Company Tariffs, those terms and conditions remain applicable except to the extent they conflict with language of this Section.”  (Verizon PA Tariff 1, Section 8.1(A)(1), First Revised Sheet 4A).  The ALJ also cited additional language in Section 8.1. (A)(2) that states that “[t]he regulations contained in this Section are intended to supplement the regulations contained in other sections of this or other Telephone Company tariffs to the extent such other regulations do not conflict with the regulations contained herein.”  I.D. at 15.



The ALJ noted that the Access to OSS and DUF rates were calculated on the basis of costs incurred by, and the anticipated use of the services by, resellers as well as CLECs providing service through the purchase of UNEs, and that placement of those charges in Tariff No. 216 was approved by the Commission after several opportunities for parties to comment on the compliance filings.  The ALJ also noted that it is clear from the testimony filed in the Generic UNE proceeding, as well as the Recommended Decision and Commission Orders, that no party, including the PCC, ATX and FSN raised an issue regarding the application of these charges to resellers throughout the Generic UNE proceeding.  I.D. at 12-13.



The ALJ further noted that there is no language in Tariff No. 216 stating that it applies only to UNE purchasers and not to resellers.  As such, the ALJ agreed with Verizon PA that Tariff No. 216 may include rates applicable to resellers as well as CLECs that lease UNEs.  The ALJ further added that the current Access to OSS and DUF charges were approved by the Commission in the Generic UNE proceeding, and the rates became effective on October 1, 2004.  The ALJ contended that it is within Verizon’s discretion how to tariff rates approved by the Commission, subject to the Commission’s acceptance of its compliance filing.  I.D. at 15.  Accordingly, the ALJ concluded that Verizon PA had properly tariffed and implemented the rates applicable to Access to OSS and DUF in Tariff No. 216 for resellers.  I.D. at 15.



In its Exceptions, the PCC objects to the ALJ’s conclusion that Verizon PA properly tariffed and implemented charges for DUF and Access to OSS in Tariff No. 216.  Exc. at 6.  The PCC forwarded two reasons to support this objection.  First, the PCC argues that Verizon PA’s action in the manner it applies its tariffed DUF and OSS charges to resellers violates Sections 1302 and 1303 of the Code, 66 Pa. C.S. §1302 and §1303.  Second, the PCC is of the opinion that Verizon PA’s actions in a related proceeding, the Wholesale Rate for Resale case,
 led them to believe that all resale rates would be charged pursuant to the Settlement reached in that case.  Exc. at 6.



The PCC contends that the very first sentence of Section 3 in Tariff No. 216, which contains the OSS and Duff charges, states that “[t]his section contains a schedule of rates and regulations applicable to the Unbundled Services.”  Exc. at 6.  The PCC further submits that Section 1, Paragraph 8, of Tariff No. 1 contains provisions dedicated to the purchase at wholesale of telecommunications services for purposes of resale.  Id.  Thus, the PCC asserts that the charges for Access to OSS and DUF are limited to unbundled services only.  The PCC also argues that despite the ALJ’s determination that it is irrelevant where the charges are located, Sections 1302 and 1303 of the Code, 66 Pa. C.S. §1302 and §1303, require public utilities to state the rates and fees that they intend to charge their 
customers in their respective tariffs.
  Exc. at 7.  As such, the PCC asserts that the actual text of Verizon’s UNE Tariff No. 216 related to Access to OSS and DUF charges should not apply to resale services because resold service is not a UNE service.  Exc. at 7-8.



With regard to the ALJ’s and Verizon PA’s position that it is appropriate to assess resellers for services in Tariff No. 216 based on the language in its Tariff No. 1,
 the PCC submits that the language is vague and creates an ambiguity that must be construed against Verizon PA as the drafter of the tariff.  Exc. at 8.



The PCC also argues that Verizon PA’s Wholesale Rate for Resale proceeding created a reasonable belief that the resulting rates approved in that proceeding would include all of the rates that Verizon would charge to Resellers.  The PCC asserts that the ALJ, in her Initial Decision on page 20, inappropriately focused on the effective date of the UNE rates (October 1, 2004) and the Settlement Stipulation in the Wholesale Rate for Resale proceeding (October 29, 2004), for the proposition that the PCC knew that Verizon PA planned to charge resellers the Tariff No. 216 UNE rates for access to OSS and DUF prior to settling the Wholesale Rate for Resale proceeding.  The PCC contends that neither the Commission’s Orders in the Generic UNE proceeding nor Verizon PA’s compliance 
filings gave any notice that Verizon PA planned to apply its UNE Tariff No. 216 to resellers during the period when the parties were dealing specifically with the resale rate in the Wholesale Rate for Resale proceeding.  For these reasons, at that time, the PCC was under the impression that the resale rate would be whatever would be negotiated in the Wholesale Rate for Resale proceeding.  Furthermore, the PCC submits that Verizon PA did not begin charging the resulting rates from the Generic UNE proceeding until April 2005, which was just one month after the Commission’s March 4, 2005 Order adopting the Settlement establishing the wholesale rates for resale services.  Exc. at 9.



In its Reply Exceptions, Verizon PA recommends that the Commission uphold ALJ Chestnut’s conclusion that it is irrelevant whether reseller charges are located in Tariff No. 1 or Tariff No. 216.  Likewise, Verizon PA agrees with ALJ Chestnut that Tariff No. 1 does not purport to contain every rate a reseller might pay; rather, it expressly states that “[t]o the extent that services are available for resale subject to terms and conditions set out in other provisions of this Tariff or other Telephone Company Tariffs, those terms and conditions remain applicable except t the extent they conflict with the language of this Section.”
  R.Exc. at 8-9.  Verizon PA also replies that the PCC’s characterization of Tariff No. 216 as a “UNE” tariff is a limitation of the PCC’s own fabrication because the tariff by its own terms applies more broadly to services provided to “other telephone companies that have been authorized by the [Pennsylvania Public Utility Commission] to provide local exchange service in Pennsylvania.”  Verizon PA interjects that this these services comprise a category that “can include rates applicable to resellers as well as CLECs that lease UNEs.”  R.Exc. at 9.



Verizon PA also argues that the PCC’s “invention” of the term “Resale Service” to which the charges at issue are applied, is meritless in light of the fact that “Resale Service” does not exist under the tariffs or applicable law.  Verizon PA notes that the Telecommunications Act of 1996 (TA96) only requires that carriers may resell retail telecommunications services at a discount.  As such, Tariff No 1 sets forth certain of Verizon PA’s noncompetitive retail services, and also contains some provisions relating to resale including the discounts applicable to retail rates.  According to Verizon PA’s viewpoint neither Access to OSS nor DUF is a retail telecommunications service that may be resold; rather they are services provided only to other telephone companies and are the same rates offered to all telephone companies that use those services.  Therefore, Verizon PA argues that the PCC’s argument that the “resale-based” OSS and DUF charges are different from the charges set forth in Tariff 216 is factually and legally incorrect and should be rejected.  R.Exc. at 9-10.



With regard to the PCC’s argument that it reasonably believed that the cost of these services was incorporated into the wholesale rate for the resale of retail services, Verizon submits that the argument is meritless for two reasons.  First, Verizon explains that the PCC companies were involved in the Generic UNE proceeding and should have known about the OSS and DUF rates before the Wholesale Rate for Retail proceeding was closed.  Second, Verizon points out that the wholesale rate is supported by a detailed cost study and all of the cost elements are factored into the rates.  Verizon contends that if access to OSS and DUF costs were incorporated into the wholesale rate, they would have appeared in the cost study as an offset to avoided costs, but they do not.
   In light of the above, Verizon is of the opinion that the PCC had no reasonable basis for believing that these costs were factored into the wholesale rate.  Verizon PA claims that the rates at issue here are for services provided to other telephone companies, are properly tariffed in Tariff No. 216, and 
comply with 66 Pa. C.S. §§1302 and 1303.  Accordingly, Verizon PA requests that the Commission deny the PCC’s Exceptions and adopt the ALJ’s holding that charges in question are properly tariffed.  (VZ Exp. at 10-11).


Disposition


We agree with the ALJ in her Initial Decision and Verizon PA in its Reply Exceptions that Verizon PA properly tariffed and implemented the rates applicable to charges for Access to OSS and DUF in Tariff No. 216.  Our review of the PCC’s Exceptions in conjunction with the tariffs and charges in question raise no new issues that would cause us to reverse the ALJ’s decision.  The ALJ appropriately noted that Verizon PA has the discretion as to how to tariff rates approved by the Commission, subject to our acceptance of the compliance filing.
  As such, we are in complete agreement with ALJ Chestnut’s discussion on this issue in her Initial Decision when she stated:

Although the PCC claims that its members are being charged untariffed rates in violation of the Public Utility Code, 66 Pa. C.S.A. §§1302 and 1303, that is not the case.  They are being charged the rates actually contained in Verizon’s Tariff; there is no allegation that the rates being charged differ from those contained in the tariff.  Similarly, there are no ambiguities with respect to the tariff.  While Tariff 216 does not specifically say that rates for certain services will be charged to resellers as well as UNE purchasers, it is clear what rates will be charged for whatever entities utilize Access to OSS and DUF service.

Initial Decision at 14.



We also agree with ALJ Chestnut’s assessment of the language in Tariff No. 216 that stands for the proposition that Resellers are not precluded from purchasing Access to OSS and DUF services from that tariff:

The fact that the charges at issue are contained in Tariff 216, rather than Tariff 1, is irrelevant, in light of the language contained in Tariff 1, that “[t]o the extent that services are available for resale subject to terms and conditions set out in other provisions of this Tariff or other Telephone Company Tariffs, those terms and conditions remain applicable except to the extent they conflict with the language of this Section.”  Tariff 1, Section 8.1(A)(1), First Revised Sheet 4A.  There is additional language that, “[t]he regulations contained in this Section are intended to supplement the regulations contained in other sections of this or other Telephone Company tariffs to the extent such other regulations do not conflict with the regulations contained herein.”  Id. at (A)(2).  Further, there is no language in Tariff 216 stating that it applies only to UNE purchasers, not to resellers.  In fact, it states that “[t]his tariff applies to services provided by [Verizon PA] to Other Telephone Companies that have been authorized by the Pennsylvania Public Utility Commission to provide local exchange service in Pennsylvania,” which, as pointed out by Verizon, can include rates applicable to resellers as well as CLECs that lease UNEs.  Tariff 216, Sec. 1(A), Third Revised Sheet 1.  While this language may be general, it is not “vague and ambiguous” as alleged by PCC, and therefore there is no ambiguity to be construed against the utility and in favor of the customer.
I.D. at 15.  In light of the above, we find no ambiguity with respect to Access to OSS and DUF charges in Verizon’s Tariff No. 216.  Accordingly, Verizon PA is entitled to summary judgment in its favor on this issue.  Therefore, consistent with the above discussion, we shall deny the PCC’s Exceptions and adopt the ALJ’s decision on this issue.

3.  Should Verizon PA be Allowed to Apply Separate Charges to Resellers for “Access to OSS” and “DUF” in Addition to the Wholesale Discount Rate?


This Exception deals with whether the OSS and DUF costs are part of, or built into, the resale rate or whether Verizon PA is properly applying these rates as separate charges in addition to the resale rate.  As noted above, the ALJ found that Verizon properly tariffed and implemented the charges for Access to OSS and DUF as they pertain to resellers.  I.D. at 15.  The ALJ also agreed with Verizon that because access to OSS and DUF are not sold to retail customers, they are not to be included in the base rate that is used to establish the wholesale rate.
  In this regard, the ALJ stated the following:

Upon consideration of the parties’ position, I agree with Verizon that tariffing these charges and applying them to resale service is appropriate.  Pursuant to the TCA [TA-96], the starting point for setting wholesale rates is the retail rate, which is adjusted by the wholesale discount to produce the wholesale rate.  Access to OSS and DUF are not sold to end users, and therefore are not included in the retail rate.  Nor will the costs associated with these services be avoided by the incumbent providing service on a wholesale basis.  To put it another way, the question of recovery of costs that are not part of retail rates is not addressed by the TCA [TA-96], or precluded by the terms of §252(d)(3).13
13  This is especially true for DUF, which is an optional service.  Resellers who do not use the service should not have to pay for it.
I.D. at 19.  The ALJ also cites Bell Atlantic Delaware v. McMahon, 80 F. Supp. 2d 218 (D. Del. 200), where the United States District Court upheld the Delaware Commission’s approval of a separate charge to resellers for Access to OSS, in support of her determination on this issue.


In its second Exception, the PCC argues that the ALJ erred in concluding that Verizon PA properly applied its Access to OSS and DUF to resale.  In this regard, the PCC asserts that the ALJ erroneously concluded that access to OSS and DUF costs are not included in the base rate that is used to establish the wholesale rate because access to OSS and DUF are not sold to retail customers.  The PCC asserts that its Exception on this matter must be granted for two reasons.  First, the PCC claims that the Commission has already concluded that Verizon PA’s OSS related costs are recoverable as an offset and incorporated into the discount rate applied to resale.  Second, the PCC is concerned that if the ALJ’s methodology were permitted, nothing would prevent Verizon PA from choosing other Tariff No. 216 rates to apply to resellers even though these costs are already built into the resale rates and that such unfettered discretion could result in resale rates above retail rates that can push CLECs out of the market.  Exc. at 11.

The PCC submits that in pricing resale services, TA-96 mandates that the wholesale rates shall be determined on the basis of retail rates excluding the portion thereof attributable to any marketing, billing, collection, and other costs that will be avoided by the local exchange carrier.
  The PCC is of the opinion that when the Commission initially established Verizon PA’s rates it was held that those rates must be determined on the basis of retail rates charged to subscribers for the telecommunications service requested, with adjustments for the appropriate exceptions.  Further, the PCC asserts that the Commission acknowledged that the need for resale rates to be determined only via the application of the wholesale discount by directing that Verizon PA’s OSS-related costs be recovered as an offset to the identified avoided costs and incorporated into the discount rate established for Verizon PA.  The PCC opines that Verizon PA’s applicability of access to OSS and DUF charges to resellers imposes charges wholly at odds with, and not at all contemplated by, the specific method of calculating resale rates as directed by TA-96.  Exc. at 11-13.

The PCC stresses in its Exception that nowhere in the Settlement or at the time of its presentment to the Commission did Verizon PA disclose that the statewide wholesale rates for the resale of its telecommunications services would be higher than those rates set forth in Settlement.  The PCC contends that the OSS and DUF are add-on charges that enable Verizon PA to recover costs that purportedly were incurred in relation to resale above and beyond, and separate and apart from the wholesale discount.  The PCC also contends that allowance of these add-on charges is contrary to the required method of setting the resale rate that is required under Sections 251(c)(4) and 252(d)(3) of the Telecommunications Act and the Commission’s decision.
  Exc. at 13.

The PCC adds that neither loop nor port would be sold directly to retail customers and these charges should not be charged to resellers since the starting point of the resale rate is the retail rate which includes the loop and port costs.  According to the PCC, OSS has been factored into the resale rate through the discounts to the retail rates just like loop and port costs are built into the retail rate underlying the Resale rate.  Exc. at 14.

Verizon PA counters the PCC’s argument by stating that TA-96 does not require that all charges to resellers be reflected in the wholesale discount.  Verizon PA stated that OSS and DUF service are not services that are offered at retail as defined inTA-96.  As such costs associated with marketing, billing, collection or other costs cannot be avoided.  Verizon PA claims that the costs at issue here are incurred by Verizon PA to provide services that it has been required to provide directly to other telephone companies, including resellers, and are costs that it incurs over and above the costs of providing service to retail customers.  VZ R. Exc. at 12.

Verizon also submits that the PCC’s comparison of loop and port to OSS and DUF is invalid because loops and ports, unlike Access to OSS and DUF, are required in order to provide service to end user, and, therefore, are included in the underlying retail rate.  Verizon asserts that the costs at issue are incurred by Verizon to provide service that Verizon has been required to provide directly to other telephone companies, including resellers, and are costs that it incurs over and above the costs of providing service to retail customers.  R.Exc. at 12.


Disposition



Consistent with our previous disposition, we also find this issue in favor of Verizon PA.  We agree with Verizon PA’s contention that it is required to provide OSS and DUF services directly to other telephone companies, including resellers, and in doing so, incurs costs that are not included in the wholesale rate.  Verizon is entitled to recover these costs separately and in addition to the wholesale discount rate from those resellers who opt to select such services.


With regard to the language in Sections 251(c)(4) and 252(d)(3) of the Act, which the PCC cited for the proposition that allowing Verizon to separately charge for Access to OSS and DUF is contrary to the method of setting the resale rate, we conclude that the cited language is irrelevant.  In this regard, we agree with the ALJ on page 19 of her Initial Decision where she explained that Access to OSS and DUF are not telecommunications services offered as retail services as defined in the Act and that the cost associated with these services are not “avoided costs” because they are not incurred in the process of providing retail service to end users.



For the foregoing reasons, we shall deny the PCC’s Exceptions and adopt the ALJ’s recommendation on this matter.

4.  Is Verizon Properly Applying “Access to OSS” Charges on a Rate-Per-Line Basis for ISDN Service?
This issue, which was raised by the PCC, concerns the manner in which Verizon PA is applying the Access to OSS charge to certain high capacity Integrated Services Digital Network (ISDN) lines and certain service arrangements.  The ALJ concluded that Verizon PA is properly applying a charge of $0.82 per line, per month to Resellers for Access to OSS, as required by its tariff.  Accordingly, the ALJ recommends summary judgment be entered in Verizon’s favor.



As further clarification on this issue, the ALJ explained that Direct Inward Dialing (DID) service is a Central Office based service arrangement that provides a 1.544 digital connection between the central office and the customer premises.  This is a high capacity network interface supporting 23 voice/data lines that can be configured in different ways.  Each ISDN Primary Rate Interface (PRI) connection provides 24 channels, 23 of which function as telephone lines, giving the customer the capability to have 23 separate telephone calls proceeding simultaneously.  I.D. at 17, PCC Main Brief, Appendix A..



The ALJ further explained that Verizon PA’s tariff expressly provides that “software defined lines are lines which are provisioned on the Primary Rate Access facility by establishing their identity in central office translations.”  These 23 channels are software defined lines, which may be used simultaneously to carry a circuit-switched telephone call or data transmission.  They can be provisioned in different ways, to provide DID service, direct outward dial (DOD) service, two-way service, WATS service, 800 number service or call-by-call service selection.  Each PRI can support up to four different configurations on the 23 different lines.”  I.D. at 17, VZ Reply Brief at 11.



The ALJ also concluded that, most importantly, Verizon’s tariff expressly provides that “software defined lines are lines which are provisioned on the primary Rate Access facility by establishing their identity in central office translations.  These lines physically ride on the 4-wire ISDN Primary Rate Access Facility.”
  I.D. at 17.


As noted, the ALJ agreed with Verizon and concluded that Verizon properly assessed the monthly OSS charge on the underlying configured lines or PRI channels for DID service as required by its tariff and that summary judgment should be entered in its favor.  I.D. at 17-18.


In its Exceptions, the PCC argues that the ALJ erred in accepting Verizon PA’s interpretation that the software defined channels associated with ISDN PRI should be considered as separate lines.  The PCC is of the opinion that the ALJ should have determined what “line” means in the context of ISDN-PRI.  The PCC states that ISDN PRI allows LSI to purchase, for resale, a single digital connection that runs between Verizon PA’s central office and the premises of LSI’s customers.  This single digital connection is a metallic four-wire telephone loop interface between a switch equipped with ISDN and the network termination (i.e., the customer premises equipment).  Through technology, the ISDN PRI allows this single point of entry to create 23 channels that can be configured in many different ways to accommodate customer’s needs.  The PCC complains that instead of billing for the Access to the OSS charge one time for the ISDN PRI connection between the central office and the customer premises, Verizon PA bills the Access to OSS charge on each of the 23 channels irrespective of how the channels are utilized.  The PCC asserts that the issue is whether the single point of entry into the business is the line or whether the channels that are created once inside the customer’s premises are the lines.  Exc. at 26.



The PCC claims that since Verizon PA treats each of the 23 channels as a telephone line from the provisioning and usage standpoint, it extends the reasoning for the purpose of billing.  In this way Verizon PA collects $18.86 on a recurring basis ($0.82 x 23 lines) instead of just $0.82 ($0.82 x 1 line).  The PCC points out that while Tariff No. 500, which discusses the ISDN PRI service, does include a definition for “software defined line,” Verizon PA’s Tariff No. 216, where the Access to OSS charge appears, does not define what a line is for purposes of applying the tariffed charges.  The PCC submits that Verizon PA has the obligation to be clear when a confusing term, such as line, is used.
  Exc. at 26-27.  The PCC requests that Verizon PA should not be rewarded for being vague about how its tariffs are going to be applied, and that the PCC should be awarded the relief requested in its Complaint.  Id.


In reply, Verizon PA notes that the PCC’s member company, LSI, purchases ISDN PRI service from Verizon PA for resale.  Verizon PA explains that each ISDN PRI connection provides 24 channels, one of which is a “D” channel used for signaling and control functions and 23 of which are voice capable “B” channels that provide the customer with the capabilities of simultaneous access, transmission and switching of voice, data and imaging service via ‘channelized’ transport.  As such, Verizon PA asserts that each of the B channels functions as a telephone line, giving the customer the capability to have 23 separate telephone calls proceeding simultaneously.

Verizon PA asserts that the PCC is attempting to evade its fair share of the Access to OSS costs by arguing that resold telephone lines associated with the high-capacity PRI service platform should not pay the Access to OSS charge, even though both the Generic UNE Recommended Decision  adopted by the Commission and the tariff clearly state that the charge applies on a “per line” basis.  R.Exc. 3, 24.  Verizon also contends that the PCC’s interpretation would result in the counter-intuitive situation that a carrier reselling 23 separate telephone lines to a larger business customer, who is provisioned over an ISDN PRI, would pay the identical amount for Access to OSS as a carrier reselling one ordinary POTS line to a residential or small business customer.  Verizon argues that this would allow carriers that resell expensive, high-capacity business services, to pay a disproportionately low percentage of Access to OSS costs, while those reselling to residential and small business customers with one or two lines would pay a disproportionately high percentage.  R.Exc. at 25.


Disposition



We agree with the ALJ’s conclusion and Verizon PA’s arguments in its Reply Exceptions that Verizon PA is properly applying the Access to OSS charge to PRI arrangements by assessing this charge on a per line, per month basis, as required by its tariff.  In our opinion, the ALJ correctly ruled in favor of Verizon PA because each of the 23 “B” channels functions as a line albeit a “software-defined line” that is properly defined in Tariff Pa. P.U.C. No. 500, Section 22, Subsection B(1).  As such, we shall deny the PCC’s Exception on this matter and grant summary judgment in Verizon PA’s favor.
Conclusion


Upon review and consideration of the record in this case, we shall grant the PCC’s Exceptions in part, and deny them in part, and adopt the ALJ’s Initial Decision, to the extent it is consistent with the discussion in the body of this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of the Pennsylvania Carrier Coalition are granted in part, and denied in part, consistent with this Opinion and Order.



2.
That the Initial Decision of ALJ Marlene R. Chestnut in the above referenced proceeding is adopted, to the extent consistent with this Opinion and Order.



3.
That the Motion for Summary Judgment filed by Verizon Pennsylvania Inc. is granted (consistent with this Opinion and Order).



4.
That the Motion for Partial Summary Judgment filed by the Pennsylvania Carriers’ Coalition is denied (consistent with this Opinion and Order).



5.
That the Complaint of the Pennsylvania Carrier Coalition is dismissed.



6.
That the Secretary’s Office shall mark this case closed.

 






BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 9, 2008

ORDER ENTERED:  April 9, 2008
	�	The PCC is a group of competitive local exchange carriers (CLECs) comprised of the following members: Full Service Computing Corporation t/a the Full Service Network (FSN), ATX Licensing, Inc. (ATX) and Line Systems, Inc. (LSI).


	�	Operations Support Systems or OSS are the mechanized and manual systems used by Verizon and other incumbent telephone companies to provide services to customers, such as order entry and billing.  Under federal law designed to boost telephone competition, Verizon is required to allow competitors to use its OSS.  The availability of Verizon’s OSS is crucial to local telephone competition because competitors must be able to enlist customers and complete all functions for the customers in a timely and efficient manner. If the OSS do not operate properly, competitors risk losing customers and suffering damage to their reputations.


	�	For ease of reference, the ALJ referred to these pleadings as the respective parties’ Main and Reply Briefs.


	�	Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Commission Final Order entered December 11, 2003, Compliance Order entered July 16, 2004, Order entered September 30, 2004.


	�	PCC cites compliance filings on January 26, 2004, and March 8, 2004. 


	�	Wholesale Rate for Resale, Docket No. R-00038516, Final Order (March 4, 2005).


	�	66 Pa. C.S. §1302 and §1303 state as follows: “Under such regulations as the commission may prescribe, every public utility shall file with the commission…tariffs showing all rates established by it and collected or enforced, or to be collected or enforced, within the jurisdiction of the commission.” 66 Pa. C.S. §1302.  “No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person…a greater or lesser rate for any service rendered… than that specified in the tariffs of such public utility applicable thereto.” 66 Pa. C.S §1303 (emphasis added).


	�	The PCC refers to the following language in Tariff No. 1: “To the extent that services are available for resale subject to terms and conditions set out in other provisions of this tariff or other Telephone Company Tariffs, those terms and condition remain applicable except to the extent they conflict with the language of this Section.


	�	Tariff No. 1, Section 8.1(A)(1), First Revised Sheet 4A.


	�	See, Wholesale Rate for Resale Services Provided by Verizon Pennsylvania Inc., docket No. R-00038516, Verizon Statement No. 1.0 Revised (August 24, 2004) and attached Exhibit (cost study).


	�	I.D. at 15. 


	�	I.D. at 19, Finding of Fact No. 17. 


	�	47 U.S.C. § 252(d)(3).


	�	Section 251(c)(4) imposes a duty on the incumbent telephone company to “offer for resale at wholesale rates any telecommunications service that the carrier provides at retail.”  Section 252(d)(3) states that “a State commission shall determine wholesale rates on the basis of retail rates charged to subscribers for the telecommunications service requested, excluding the portion thereof attributable to any marketing, billing, collection, and other costs that will be avoided by the local exchange carrier.”


	�	Tariff Pa. P.U.C. No. 500, Section 22, Subsection B(1).


	�	The PCC quotes Newton’s Telecom Dictionary, 481 (20th ed. 2004) which states “The word line is confusing.”… “The confusion over the word line starts with an office phone system.  Some people believe a line to be the same animal as a trunk – i.e. the line coming in from the central office to the PBX.  Other people think a line is an extension, i.e. the line from the PBX to the phone on the user’s desk.”
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