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Pike County Light and Power Company


OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Recommended Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur issued on October 5, 2007, in the above captioned complaint proceeding.  Also before the Commission are the Exceptions and Reply Exceptions filed thereto.


Exceptions to the Recommended Decision were filed on October 22, 2007, by Pike County Light & Power Company (PCL&P) and the Office of Small Business Advocate.  Reply Exceptions were filed on October 29, 2007, by the Office of Consumer Advocate (OCA) and the County of Pike et al.
I.
HISTORY OF THE PROCEEDINGS

Between February 23, 2006 and August 31, 2006, numerous Formal Complaints were filed with the Commission contesting Pike County Light and Power’s (PCL&P or Respondent) January 1, 2006 generation rate increase.  The Complainants, representing a wide array of residential, small business, and commercial ratepayers, alleged, inter alia, that the rate hike (by some accounts 70-100%) was unreasonable, was excessive, and jeopardized their businesses.  Some Complainants alleged poor service and frequent outages.  Complainants included the following Parties: Delaware Valley School District; Chaba M. Pallaghy; the County of Pike (County); Jeff L’Hote;  Joseph DeMalderis; Joseph Fretta; William and Irene Loosemore; Samall Properties, Inc.; Three Lane Utilities; Richard Snyder; E.E. Hauser; Carol Ann Sklar t/a Carol Anns Linen Pike County Outfitters; Stebo, Inc. d/b/a Malibu Ranch; S&M Management Inc.; Hare Hollow, Inc.; Jack and Darryl Wood; Altec Lansing; Jeanette Abbott; Dan Kane; James E. Sechrist; John W. Dalton, Jr.; Charles J. Deller; Lawrence Budzeyko; 611 Broad Street LLC; Peter P. Kenny; Audrey H. Austin; Patricia Dudzinski; Margaret Hoover; Joan Stohr; Hotel Fauchere, LLC; Community Building Projects; and Dana Gobin.   
By Interim Order dated September 19, 2006, the following Complainants were designated as inactive Parties:  Delaware Valley School District; Pallaghy; L’Hote; Storms and Storms Water Wheel Café; Wood; Loosemore; Hauser; Sklar d/b/a Carol Ann’s Linen Closet; Pike County Outfitters; Stebo d/b/a Malibu Ranch; S&M Management; Hare Hollow, Inc.;  Demalderis; Pollard; Kane; Abbott; Sechrist; Deller; 611 Broad Street, LLC; Budzeyko; Edwards; Paul; Paquette; Height; Austin; Hoover; and Dudzinski. 
On August 4, 2006, PCL&P filed Preliminary Objections.  On or about August 16, 2006, County of Pike and Office of Consumer Advocate (OCA) filed a Joint Answer to the Preliminary Objections of PCL&P.  On or about August 9, 2006, Samall Properties, Richard Snyder and Three Lane Utilities, Inc. indicated by letter that they adopted the Joint Answer of the OCA and the County to the PCL&P’s Answer and New Matter as well as the OCA and the County’s Joint Answer to the PCL&P’s Preliminary Objections.   

By Interim Order dated January 31, 2007, Joan Stohr, Community Building Projects/Sean Strub, and Dana Gobin were designated as inactive Parties.   

On October 4, 2006, two public input hearings were held in Matamoras, Pennsylvania for receiving testimony from PCL&P customers.  Evidentiary hearings were held in Scranton, Pennsylvania on November 6, 2006, and January 16, 17 and 19, 2007.  Transcripts were produced for each day of hearing.  Main Briefs were filed on February 12, and Reply Briefs were filed on February 26, 2007.

On April 19, 2007, the County and PCL&P filed a document entitled “Joint Petition of Pike County Light & Power Company and the County of Pike to Reopen the Proceeding” (Joint Petition) requesting that the record in this matter be re-opened to allow time for the Parties to negotiate a potential settlement.  On May 4, 2007, Interim Order IV granted the Joint Petition.  On June 13, 2007, Interim Order V granted a May 30, 2007 request by PCL&P, the County, and the Large Customer Group
 for an extension of time to continue pursuing an amicable settlement.  The record was closed on July 2, 2007.

On July 3, 2007, PCL&P, County of Pike, Delaware Valley School District, Richard Snyder, Samall Properties, Inc. Hotel Fauchere, LLC, Three Lane Utilities Corp., Community Building Projects, LLC and Altec Lansing Technologies, Inc. (collectively “Joint Petitioners” or “Settlement Parties”) submitted a Joint Petition for Settlement.  

On July 12, 2007, OSBA filed Comments to the Joint Petition for Settlement.

On July 18, 2007, Complainant Peter P. Kenny submitted a letter denying that he was provided a meaningful opportunity to participate in settlement discussions.  On that same day, PCL&P submitted a letter countering Mr. Kenny’s position and stating that Complainants were provided an opportunity to participate in the settlement discussions.

On July 19, 2007, PCL&P, County of Pike, Large Customer Group and Direct Energy (indispensable Party) submitted a Stipulation that their settlement proposal did not make any recommendation, nor suggest that any other action needed to be taken by the ALJ with respect to Section B(1) of the Joint Petition for Settlement because that issue was being litigated under Docket No. P-00072245.

On July 20, 2007, the OCA filed a Comment responsive to the Joint Petition for Settlement.  On July 23, 2007, Complainant, John Dalton, Jr., submitted a letter indicating that the Joint Petition for Settlement should not be approved.   
II. Discussion
A.
Applicable Legal Principles


1.
Legal Standards

Section 701 of the Public Utility Code (Code) allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth “any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.”  66 Pa. C.S. § 701. See also, 52 Pa. Code § 5.21(a).

The allegations in these Complaints relate to the generation rates charged and the services provided by PCL&P.  PCL&P is obligated to provide service which meets the standard set forth in Section 1501 of the Code, 66 Pa. C.S. § 1501.  Section 1501 provides in pertinent part that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. § 1501.
The rates that PCL&P charges must meet the standard set forth in Section 1301 of the Code, 66 Pa. C.S. § 1301.  Section 1301 states:

Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the Commission . . . .
Failure to meet the standards set forth above may subject one to a civil penalty pursuant to Section 3301 of the Code, which provides in pertinent part:

If any public utility  . . . . shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, neglect, or refuse to perform any duty enjoined upon it by PCL&P by this part; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement determination or order made by the commission , or any order of the commission prescribing temporary rates in any rate proceeding,  . . . .such public utility . . . .for such violation, omission, failure, neglect, or refusal shall forfeit and pay to the Commonwealth a sum not exceeding $1000.00, to be recovered by an action of assumpsit . . . .
66 Pa. C.S. § 1301.
2.
Burden of Proof
Section 332(a) of the Code provides that the party or parties seeking relief from the Commission has/have the burden of proof.  66 Pa. C.S. § 332(a).  Because Mssrs. Dalton and Kenny, the Large Customer Group and the public advocates are seeking relief from the Commission, each has the burden of proof in this proceeding.

The Pennsylvania Supreme Court has held that the term “burden of proof” imparts a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1995).  “Preponderance of the evidence,” in turn, means that one party has presented evidence that is more convincing, even by a small amount, than the evidence presented by the other side.  If the evidence is co-equal, the party with the burden of proof loses.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1987); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  See also, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

B.
Summary of Complainants

1.
Residential Complaints
At the close of the record, there were only two remaining active residential Complainants; they were Mr. Dalton at C-20066481 and Mr. Kenny at C-20066546.  Mr. Dalton alleged that PCL&P’s rates were discriminatory and unfair and that there was a reliability, safety, or quality problem with PCL&P’s service.  Mr. Dalton requested that the rate be examined and the numbers supported or the rate approval withdrawn. C-20066481 at 1 and 9; R.D. at 9.  With regard to service issues, Mr. Dalton requested that PCL&P make clear who their provider is, PCL&P or Orange and Rockland, that PCL&P be required to provide a local telephone number for its customers, and that PCL&P or Orange and Rockland be admonished for providing an unmanned telephone number for its customers.  C-20066481 at 10; R.D. at 9.  

Mr. Kenny alleged that the rate increase was outrageous and that there were too many electric outages.  Mr. Kenny requested that the old rates be reinstituted and that he be placed on a grid that allowed other sources of electricity when outages occur.       C-20066546 at 5; R.D. at 9.  



2.
Commercial Complaints
Joseph Fretta’s Complaint related to his commercial enterprise.  Mr. Fretta alleged that his electric rate increase of 129.6% caused him worry and stress and that he may be forced to close his business.  He requested that he be able to receive electricity from another (presumably cheaper) company.  C-20066194 at 5; R.D. at 9, 10. 

Collectively, the Large Customer Group had similar complaints.  The relief requested was that the October 2005 auction be invalidated as not reflective of true market value and to allow PCL&P to opt out to a lower cost provider or allow PCL&P customers to opt in to another lower-cost provider.  C-20066260 through C-20066264 at 5; R.D. at 10.  

Hotel Fauchere, LLC alleged that it cannot increase the hotel rate and remain competitive.  Hotel Fauchere, LLC also alleged poor service.  Hotel Fauchere, LLC asked that the Commission examine long-term alternate service to PCL&P and address the ongoing service issues.  C-20066722 at 5; R.D. at 10.
The County of Pike alleged that the Respondent’s rate increase of 73-129% was an unfair burden on already established budgets, and, in its amended Complaint, the County alleged that the Respondent’s rates are neither just nor reasonable in violation of 66 Pa. C.S. § 1301.  The County further alleged that the Respondent’s service is neither safe nor adequate in violation of 66 Pa. C.S. § 1501, and that the Respondent has no employees headquartered in Pennsylvania.  The County’s original Complaint requested a “rollback” and the amended Complaint retained that request and petitioned the Commission to order the sale of PCL&P to another EDC or a rural electric cooperative.  C-20065942 Original and Amended at 5; R.D. at 10. 

Altec Lansing Technologies alleged the rate increase “was beyond excessive” and requested that the Commission “get other providers and get the rates lowered.”  C-20066336 at 5; R.D. at 10.
Community Building Projects alleged that the rate increase significantly raised the cost of several of their facilities that they cannot pass on to their tenants.  Community Building Projects additionally alleged an increasingly poor quality of service with frequent power outages and inadequate response time.  Community Building Projects requested that the Commission examine long-term alternative service and address the service issues.  C-20066725 at 5; R.D. at 10. 



3.
Public Advocate Complaints

The OCA’s Comments on the Petition for Settlement, pertaining only to the County’s Formal Complaint, support the County’s position with regard to the proposed Settlement.  Additionally, the OCA states that it will work with the County to help ensure that the Company fulfills its Settlement commitments.  OCA Comments at 1, 2, 4.  It should be noted that the OCA supported, but did not sign, the Joint Petition for Settlement.  The OCA agreed that if the Commission approves the instant Petition, it would work with PCL&P regarding the rate increase and service complaints.  R.D. at 11.

The OSBA’s intervention was “to assure that the interests of the small business customers served by Pike are adequately represented and protected.”  No specific complaint or relief was noted.  R.D. at 11.


4.
Public Input Hearings Complaints
The testimony from the public input hearing and the Formal Complaints is summarized as follows:
The rate increase is unmanageable for the homeowner and the business owner.  The rate increase is made more frightening by the fact that the Borough will raise taxes in order to cover its own increased electric costs, thus the rate increase affects the residents twice.  R.D. at 13.  The Company is consistently unresponsive to its customers’ complaints and has unreasonably frequent and sustained outages.  The Company does not have a physical presence in the territory, responses to outages come from Orange County, New York, and the Company does not adequately control vegetation to keep its lines cleared.  R.D. at 13.
C.
Joint Petition for Settlement
It is a long-standing policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  In its policy statement regarding settlements in major rate cases, the Commission provides in pertinent part at 52 Pa. Code § 69.401: 
In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.
52 Pa. Code § 69.401.
Often, settlements lessen the time and expense the parties must expend litigating a case and may conserve administrative hearing resources.  A timely settlement can allow the parties to avoid the substantial costs of litigation and the preparation and service of briefs.  Timely settlement may yield significant expense savings for a company’s customers.  That is one reason why settlements are encouraged.  However, this Joint Petition for Settlement was submitted on July 3, 2007, well after the November 2006 and January 2007 hearings were held and after Main and Reply Briefs were submitted in February 2007.  Because the Complaints were fully litigated, the Settlement did not provide the expected resource savings.  As previously noted, in order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. PUC v. York Water Co., Docket No. R-00049165 (October 4, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).
On July 3, 2007, PCL&P, County of Pike, Delaware Valley School District, Richard Snyder, Samall Properties, Inc, Samall Properties, Hotel Fauchere, LLC, Three Lane Utilities, Three Lane Corp., Community Building Projects, LLC and Altec Lansing Technologies, Inc. (collectively Joint Petitioners) submitted the instant Joint Petition for Settlement. The Complaint filed by Joseph Fretta at C-20066194 expressed neither support for nor objection to the Settlement. 
Direct Energy did not submit a response.  Both the OCA and the OSBA submitted statements specifying their positions.  As stated above, while OCA is not a signatory to the Joint Settlement, it noted its Comments stated support for the County’s position with regard to the proposed settlement and its intent to work with the County to ensure that the Company fulfills its commitments under the settlement.  OCA Comments at 1, 2.  

The OSBA, also not a signatory, opposes Section B(1)(a) of the Joint Settlement related to provider of last resort or POLR issues. The OSBA noted that the Settlement Parties did not “commit[] to anything more than a joint exploration of various infrastructure improvements and their costs, and an effort to determine if the ratepayers are willing to bear the costs involved.”  OSBA Comments at 4.
D.
Settlement Terms and Conditions



1.
Rates


In the Company’s Petition for Expedited Approval of its Default Service Implementation Plan at Docket No. P-00072245 (August 16, 2007) (Default Service Plan), the Commission directed that spot market purchases for default service shall be employed by Pike for the seventeen months commencing January 1, 2008.  Order at 19.  Accordingly, since the rates issue has previously been decided, we shall not address that portion of the instant Complaints.
2. Service
a. Vegetation Management 


The Company has agreed to accelerate its tree trimming cycle
 from four years to three years and will seek to deploy more intense vegetation management in key areas on its Line 7 mainline facilities.  PCL&P also has agreed to investigate and determine, to the extent necessary, what additional vegetation management may be required in the Cummins Hill Road section of its service territory.  The Company stated that this provision of the Settlement will expand upon activities on which the Company has already embarked.  PCL&P Exc. at 11.


The Settlement also provides that the County will facilitate PCL&P’s tree-trimming activities with the Shade Tree Commission of the Borough of Milford and, additionally, will provide assistance in coordinating these activities with Westfall Township, Milford Township and the Borough of Matamoras.  Settlement at 4.
b.
Infrastructure Improvements


Appendix A to the Settlement outlines three short-term projects and four long-term projects.  The short-term projects are slated to be completed by the end of 2008 and include: (1) property acquisition in Milford Borough for the location of a substation; (2) construction of a redundant path for the head end of Line 7, past the Matamoras Substation, to improve service for all Milford area customers; and (3) two new distribution automation devices with communications capabilities will be installed along Line 7 to reduce the service restoration time and the number of customers experiencing service interruptions.  The cumulative cost of these short-term infrastructure improvement projects is estimated to be $1.67 million.  Settlement at 5, 6; Settlement Appendix A. 


The four long-term projects included in the Settlement include the construction of a substation in or near the Borough of Milford, which may provide the means to facilitate a more timely response to service outages in the Milford area.
  The second project is the installation of new, alternate and redundant, 34.5kV feeder to terminate at the new Milford substation, provided an interconnection with PPL is not constructed
.  For its third project, which is to be completed by the end of 2015, the Company will build a connection of the distribution feeders between the new Milford substation and the Matamoras substation.  Lastly, the ongoing upgrade of the Port Jervis Substation from 34.5 kV to 69kV capacity lines to improve source reliability and load serving capability to the two 34.5 kV sources that presently serve the PCL&P load
.  Settlement at 5, 6; Settlement Appendix A.
3. Customer Relations



To address specific concerns presented by the Formal Complaints, PCL&P has agreed to establish a Community Advisory Council, which initially will meet quarterly and will be comprised of Company and community representatives.  The Council, serving as a forum between PCL&P and its customers, will discuss rate, reliability and customer relations issues as well as ways to improve the overall service provided by PCL&P.  Settlement Attachment C, Statement of PCL&P at 3, 4.


In addition to the creation of the Community Advisory Council, PCL&P has committed to other customer relation enhancements including: (1) improved communication with emergency personnel regarding flood response; (2) greater participation with the local Chambers of Commerce; (3) establishment of a site for a Customer Service Representative to address billing and customer service issues by year end 2008; (4) an increase in employee United Way contributions as well as reasonable efforts to increase its community presence; (5) implementation of energy conservation seminars for senior citizens, church groups, small businesses and other designated groups semi-annually; (6) review of the small business billing program to determine if alternate billing arrangements can be designed and established which coincide with the peak and off-peak business seasons; (7) meeting with customers who need to establish payment arrangements for account arrearages;
 (8) a renewed effort to publicize LIHEAP to make such funding available to eligible customers; (9) cooperation with the Commission in any independent study investigating the cost/benefits of an interconnection with PJM; and (10) continued interconnection discussions with PPL
 and MetEd
 whose results will be shared with the Community Advisory Council.  Settlement at 7 – 10; R.D. at 28 – 30.
E.
ALJ’s Recommendation



The ALJ found that the Settlement failed to address past service issues but instead focused on vegetation management, infrastructure improvements and customer relations on a prospective basis.  These items, as discussed above, will be enhanced and improved over the next several years, to achieve the goals of fewer and shorter service outages and better communication between the Company and its ratepayers.  R.D. at 30 – 32.


The ALJ found that there is no valid excuse for PCL&P’s failure to communicate with its customers in a professional, timely, and adequate manner.  The ALJ stated that these three standards represent a baseline of expectation, below which no public utility should fall and that customers should never need to file a formal complaint with the Commission to get their utility to provide professional service.  R.D. at 30.


The ALJ noted that the public outcry related to PCL&P’s failure to serve its customers in a professional manner encompasses more than simply this particular set of complaints.  R.D. at 31.  The ALJ found that the Complainants did not allege that PCL&P was charging rates for service(s) it could not provide.  R.D. at 31.  According to the ALJ, the testimony and evidence provided in the instant proceeding would support a finding that PCL&P’s provision of service has not met the standards required by 66 Pa. C.S. § 1501.  R.D. at 31.  However, the ALJ did not recommend the imposition of a civil penalty for violation of Section 1501.  R.D. at 31, 32.
Regarding the non-unanimous nature of this Settlement, the ALJ opined that perhaps it would have been unanimous had PCL&P provided some rebate to its customers as a symbol of its understanding of the significant burden of the rate increase and as an apology to its customers for failing to provide service that meets Section 1501 standards.  R.D. at 31.  

The ALJ found the Settlement to be in the public interest based upon the support of the OCA, the County
 and the Large Consumer Group for the agreement.  The ALJ noted that these groups represent many citizens who did not personally participate in this proceeding.  The ALJ also found that the compromises negotiated and agreed to in the Settlement are in the best interests of the citizens of Pike County.  Therefore, the ALJ recommended that the Settlement be approved.  R.D. at 31, 32.
F.
Exceptions


The Settlement provides that if the Presiding ALJ recommends that the Commission adopt the Settlement as proposed the Parties agree to waive the filing of Exceptions.  However, the Parties did not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of the Settlement, or any additional matters, proposed by the ALJ in the Recommended Decision.  Settlement at 11.  



PCL&P and the OSBA filed Exceptions.  The OCA and the County filed Replies to PLC&P’s Exceptions.  In its Exceptions, PLC&P states its belief that the ALJ’s Recommended Decision contains findings of fact and tentative conclusions of law that are both contrary to the record and the Code. The OSBA’s Exceptions address two items unrelated to the Settlement or to the issues of service and reliability.  The OSBA’s third Exception addresses the Settlement and the level of agreement among the Parties to the proposed reliability and service improvements outlined in the Settlement.  


PCL&P’s first Exception refers to the ALJ’s statement that “the testimony and evidence provided in these hearings would support finding that PCL&P has not been providing service as required by 66 Pa. C.S. § 1501.”  R.D. at 31.  PCL&P asserts that this statement is deficient as a matter of law, conclusory and unsupported by any analysis.  PCL&P Exc. at 5, 6.  The Company states that objective measures demonstrate that it is providing reasonable, safe, and adequate service, as required by Section 1501.  PCL&P Exc. at 7.



Prior to the January 1, 2006, POLR service rate increase, the Company experienced only a modest number of complaints in each of the five preceding years.  For the five years ending December 2005, the average number of complaints received by the Company include 5.6 billing complaints, 6.8 credit complaints and 2.2 service complaints.  From January 1 to July 2006, the number of billing complaints increased to 59.  PCL&P Exc. at 8; PCL&P St. No. 1 at 5.  During the hearing of November 6, 2006, the Delaware Valley School District, Mr. Fretta and Mr. Kenny each testified that they did not file any complaints at the Commission against PCL&P prior to the January 1, 2006 generation rate increase.  Based upon the actual number of complaints filed over the five-year period ending December 2005 and the Complainant testimony, the Company opines that it is not likely that PCL&P customers passively tolerated poor service prior to the January 1, 2006 generation rate increase.  PCL&P Exc. at 9; Tr. 11/06/2006 at 88, 116, 132 – 136.


The Company also states that in addition to a lack of service complaints, as of November 2006, PCL&P service has exceeded the Commission-established reliability targets.  PCL&P Exc. at 10.  PCL&P states that the mountainous characteristics of its service territory and, specifically, the tree contact that is common in this terrain, are major contributing factors to service interruptions.  PCL&P Exc. at 11; PCL&P ST. No. 2 at 17.  According to PCL&P, since the Company implemented a shorter tree trimming cycle in 2006, the Complainants recognized that service had improved.  County Commissioner Forbes commended PCL&P for its tree-trimming efforts.  PCL&P Exc. at 11, 12; Tr. 01/16 at 43; Tr. 01/19 at 30.  


The Company also asserts that, even though the Complainants have alleged inadequate service, the record does not substantiate their claims.  PCL&P Exc. at 12.  PCL&P adds that unsubstantiated claims of outages in remote areas that are prone to service disruption cannot support a finding that the Company has failed to meet its service obligations under the Code.  PCL&P Exc. at 14.


PCL&P avers that the ALJ’s implication that the Complaints forced the Company into taking action to improve service reliability is simply wrong.  PCL&P Exc. at 14.  This is in response to the following statements contained in the ALJ’s recommendation:
Customers should never need to file a formal complaint with the Commission to get their utility to provide professional service.  The public outcry related to PCL&P’s failure to treat its Pike County customers professionally and well, is a long record encompassing more than simply this particular set of formal complaints.
R.D. at 30, 31.  The Company asserts that its past efforts have yielded quantifiable improvements in service and reliability and that it has always been committed to further enhancement of system performance.  PCL&P Exc. at 14.


The OCA and the County each replied to PCL&P’s first Exception.  The OCA states that the record of this proceeding provides a sound basis for the ALJ’s concerns about the Company’s prior level of service.  Problematic customer’s issues include: (1) failure to inform customers of planned outages; (2) the inability to contact responsive Company employees; (3) the rate increase on January 1, 2006, was implemented without adequate notice; and (4) the Company’s closing of its office in Pike County in 2004.  The OCA notes, however, that the ALJ recommended approval of the Settlement as the appropriate way of addressing these customer concerns.  OCA R.Exc. at 4, 6.  


While the County and the Complainants agree that PCL&P has made proactive commitments to correct prior service and customer relations deficiencies, they believe they are constrained to take issue with some of the statements made in PCL&P’s Exceptions.  The County supports the ALJ’s finding that PCL&P’s service had been deficient.  County R.Exc. at 2.  The County states that the purpose of its Reply Exceptions is to indicate to the Commission that it believes the evidence produced herein does support the ALJ’s finding that, had a full decision on the merits been issued, there would have been a finding of inadequate service as required under Section 1501 of the Code.  County R.Exc. at 5.


We agree with the ALJ’s statement that the record evidence would support a finding that the prior service rendered by the Company was inadequate service under Section 1501 of the Code.  The public input testimony in these proceedings was compelling and made it clear that the relationship between the Company and its customers was strained.  As noted by the OCA, many customers testified that PCL&P failed to inform customers of planned outages resulting in disruptions to ongoing businesses.  OCA R.Exc. at 4; LCG St. 1 at 9; Oct. 4 Tr. at 19, 42, 88, 94-95; Jan. 19 Tr. at 32.  Customers testified that they did not receive adequate notice of the January 2006 rate increase.  OCA R.Exc. at 4; Nov. 6 Tr. at 127.  Additionally, there is the issue of the closing of PCL&P’s sole office in Pike County in 2004 and the absence of any employees within the Commonwealth.  OCA R.Exc. at 4; PCL&P St. 1 at 2; OCA Cross Exh. 7; Jan. 19 Tr. at 32; Nov. 6 Tr. at 127; Oct. 4 Tr. at 94-95.  The foregoing record evidence supports the ALJ’s conclusion that, were the Commission to render a decision on the merits of the Complaints filed against the Company, the evidence provided in this proceeding would support a finding that PCL&P had not been providing service as required by 66 Pa. C.S. § 1501.  As such, we will deny the Company’s Exception on this issue.  


The ALJ’s Recommended Decision states that PCL&P failed to communicate with its customers in a professional, timely and adequate manner and that the public outcry related to this failure is a long record, encompassing more than the formal complaints filed in this proceeding.  PCL&P Exc. at 15, 16; R.D. at 30, 31.  In its second Exception, the Company states that the ALJ erred by inventing and applying an entirely new service standard of “professionalism.”  The Company asserts that this standard of professionalism is supported neither by any valid legal precedent nor by the record in this proceeding.  Further, the Company states that the ALJ did not cite any support for this new standard in the Code, Regulations or in judicial decisions.  PCL&P Exc. at 16.  The Company’s interpretation of the ALJ’s reliance upon public outcry is that of reliance upon extra-record evidence.  PCL&P Exc. at 16.  The Company also notes that, if the historical number of complaints filed with the Commission against PCL&P is any indication of service satisfaction, then it is apparent that Pike’s customers were reasonably satisfied with their service until their default generation service rates increase on January 1, 2006.  PCL&P Exc. at 17.


In its Reply, the County urges the Commission not to focus on this alleged creation of a new service standard.  County R.Exc. at 6.  The OCA rejoins that PLC&P’s interpretation of the ALJ’s finding is erroneous.  The OCA states that a plain reading of the Recommended Decision supports the ALJ’s evaluation of the level of service pursuant to Section 1501 and did not create any new standard.  The OCA asserts that the ALJ was clear in stating that reasonable service should include adequate, clear, timely and professional interaction and communication between a utility and its customers.  Accordingly, the OCA states that there is no support for the “extra-record” evidence argument put forth by the Company.  OCA R.Exc. at 7, 8.



With regard to the Company’s second Exception, we agree with the OCA that the ALJ did not err by finding that reasonable customer interaction should be adequate, clear, timely and professional.  The other part of the Company’s second Exception discusses the ALJ’s reliance on extra-record evidence.  We believe it is clear from the public input hearing testimony that service reliability has been an issue for some time.  When compounded with the January 1, 2006 generation rate increase, the Pike customers felt it was time to voice their concerns to the Commission.  The ALJ’s characterization of the customers’ public input testimony is accurate and was given proper consideration by the ALJ in the development of the Recommended Decision.  Accordingly, we shall deny the Company’s second Exception.


In the Company’s third and final Exception, it asserts that the ALJ erred, by applying 52 Pa. Code § 5.231 and 52 Pa. Code § 69.401, relating to major rate cases, as an additional standard for review of the proposed Settlement.  PLC&P Exc. at 17, 18.  In reply, the OCA states that the Recommended Decision is clear and the ALJ relied upon 52 Pa. Code § 5.231, relating to settlements, and also mentioned Section 69.401 to reflect that the timing of the instant settlement did not achieve any administrative savings.  OCA R.Exc. at 9.  We agree with the OCA that the ALJ did not apply Section 69.401 of our Regulations as an additional standard to be met by PCL&P in this proceeding.  Accordingly, we shall deny PLC&P’s third Exception.


The OSBA excepted to the ALJ’s implication that it represents the interest of small business customers before the Commission as an arm of, and on behalf of, the Department of Community and Economic Development (DCED).  OSBA Exc. at 4; R.D. at 11.  The OSBA notes that there is a significant limitation on the involvement of the DCED regarding its activities.  Specifically, the Secretary of DCED shall have administrative responsibilities for the OSBA’s office only, and shall not be responsible, in any manner, for the policies, procedures or other substantive matters developed by the OSBA in carrying out its duties under the Act to represent the small business customer.  OSBA Exc. at 4; Small Business Advocate Act, 73 P.S. § 399.43(a).  Based upon the language of Act 73, as referenced by the OSBA’s Exception No. 1, we shall grant that Exception.


The OSBA’s second Exception asserts that the ALJ erred in failing to state the full extent of the OSBA’s participation in the procedural history of the case.  The OSBA notes that it: (1) filed a Notice of Intervention and Public Statement on April 20, 2006; (2) participated in all prehearing conferences; (3) filed expert witness direct testimony on November 17, 2006; (4) participated in all evidentiary hearings; (5) filed its Main Brief on February 12, 2007; and (6) filed comments in response to the Settlement Petition on July 12, 2007.  We shall take official notice of the OSBA’s full participation in the instant proceeding and accordingly, shall grant its second Exception.


In its final Exception, the OSBA avers that the ALJ erred in concluding that, Pike and the Complainants have definitively agreed to all of the improvements listed in the Settlement Petition.  OSBA Exc. at 6.  
The Complainants are committed to work with PCL&P in jointly evaluating the feasibility and costs of these proposed improvements in an effort to determine whether PCL&P customers desire to bear the additional distribution rate increases, which will be associated with these improvements.  The Joint Petition provides a vehicle by which Parties to the Joint Petition can jointly monitor and provide input on the process of implementing these upgrades from both an engineering and regulatory perspective.

Complainants Statement in Support at 4.


We agree with the OSBA’s concern with this issue.  The Statement in Support is clear regarding the Settlement’s intent to monitor and evaluate each infrastructure improvement proposed by the Company regarding its ultimate presentation to the Commission for inclusion in distribution rates.  Accordingly, we shall adopt the OSBA’s clarification and grant its third Exception.
G.
Conclusion


Based upon our review of the record evidence, the Joint Petition for Settlement along with its Appendices and Statements in Support, we are in agreement with the finding of the ALJ that the Joint Petition for Settlement is in the public interest.  Additionally, we shall approve the Joint Petition for Settlement, without modification, and shall modify the ALJ’s Recommended Decision consistent with our discussion, consideration and disposition of the Exceptions filed thereto; THEREFORE,



IT IS ORDERED:
1. That the Joint Petition for Settlement submitted by the Parties on July 3, 2007, is approved without modification.

2.
That the Exceptions to the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, are granted, in part, and denied, in part, consistent with this Opinion and Order.
3.
That the following inactive Parties Formal Complaints be dismissed: Chaba M. Pallaghy, C-20065924; Jeff L’Hote, C-20055943; Michelle Storms,  
        C-20066281; Water Wheel Café & Bakery, C-20066282; Jake and Darryl Wood,            C-20066283; William and Irene Loosemore, C-20066258; E.E. Hauser, C-20066266; Carol Ann’s Linen Closet, C-20066268; Pike County Outfitters, C‑20066269; Stebo, Inc., C‑20066270; S&M Management, C-20066271; Hare Hollow, Inc., C-20066273; Joseph Demalderis, C-20066028; James and Laura Pollard, C-20066379; Dan Kane,                 C-20066393;  Jeanette Abbott, C-20066392; James E. Sechrist, C-20066431; Charles J. Deller, C‑20066483; 611 Broad Street, LLC, C‑20066542; Lawrence Budzeyko,            C-20066538; Earl Edwards, C‑20066563; Sandra Paul, C-20066590; Raymond A. Paquette, C‑20066589; Steve Height, C-20066592; Audrey H. Austin, C-20066647; Margaret Hoover, C-20066652; Patricia Dudzinski, C-20066662; and Dana Gobin,         C-20066753.
4.
That the Secretary’s Bureau mark all Docket Numbers in ordering paragraph number three (3) above as closed.
5.
That the following Dockets of the signatories to the Joint Settlement be marked closed: Delaware Valley School District at C-20065922, County of Pike at C‑20065942, Samall Properties, Inc. at C-20066260, Three Lane Utilities, Inc. at           C-20066261, Three Lane Corporation at C-20066262, Richard Snyder at C-20066263, Samall Properties at C-20066264, Altec Lansing Technologies, Inc. at C-20066336, Hotel Fauchere, LLC at C-20066722, and the Office of Consumer Advocate also at        C-20065942.



6.
That the Docket of Joseph Fretta at C-20066194, expressing neither support of nor objection to the Joint Settlement, be marked dismissed and closed.


7.
That the Dockets of John W. Dalton, Jr. at C-20066481, and Peter P. Kenny at C-20066546, both opposing the Joint Settlement, be marked dismissed and closed.


8.
That the Dockets of S&M Management at C-20066271, and Community Building Projects/Sean Strub at C-20066725, be marked dismissed and closed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 28, 2008

ORDER ENTERED:  March 10, 2008
	� 	*Indicates an inactive party.


	�	The Large Customer Group consists of commercial Complainants: County of Pike, Delaware Valley School District, Samall Properties, Inc., Hotel Fauchere, LLC, Three Lane Utilities Corporation, Community Building Projects, LLC, and Altec Lansing Technologies.  In the November 30, 2006 Prehearing Order, this group was referred to as the Large User Group.  Notwithstanding the group reference, these Parties did not request consolidation of their Complaints and therefore, each Complaint stands alone.  Prehearing Order at 2.


	� 	In the summer of 2006, PCL&P committed to improving its vegetation management cycle on its distribution system to a three-year program.  PCL&P MB Appendix at 5; Tr. 1/16 at 124.


	� 	This project will also include the construction of a storage shed and on-site inventory of certain equipment and supplies.  The expected completion is planned for December 2010.


	� 	The Company estimates completion of this project by December 2012.


	� 	This improvement project is scheduled to be completed by the spring of 2009.  


	� 	While not stated in the Settlement, any payment arrangements must be consistent with the requirements of Chapter 14 of the Code.  66 Pa C.S. § 1405.


	� 	The Pike-PJM Transmission Interconnection Investigation indicates that the interconnection project is not economically feasible.  Report on Competitive Market Conditions Regarding the Pike County Light & Power Company, Pa PUC Law Bureau Report, June 1, 2006, Appendix B at 13, 15 .


	� 	Both Met Ed’s and PCL&P’s certificates of public convenience include Dingman Township.  Pursuant to a borderline agreement Met Ed serves fewer than ten customers; however, those customers are charged PCL&P’s retail rates.  Report on Competitive Market Conditions Regarding the Pike County Light & Power Company, Pa PUC Law Bureau Report, June 1, 2006, Appendix B at 19, 20 .





	� 	A Joint Statement in Support was submitted by the County of Pike, the Delaware Valley School District, Three Lane Utilities Corp., Community Building Projects, LLC and ALTEC Lansing Technologies, Inc.





