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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by the Pennsylvania Department of Transportation (PennDOT), on June 25, 2007, and the Exceptions filed by the Commission’s Bureau of Transportation and Safety, Prosecutory Staff (Prosecutory Staff), also on June 25, 2007, to the Recommended Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued herein on June 4, 2007.  On July 3, 2007, the Redevelopment Authority of Luzerne County (Authority) filed Reply Exceptions to the Exceptions of both PennDOT and Prosecutory Staff. 
History of Proceeding
On April 21, 2005, Prosecutory Staff filed a Complaint alleging, inter alia, that the Authority had failed to comply with final Commission Orders dated July 17, 1997, October 30, 2002, and December 18, 2003, by failing to remove certain abutments and further requesting assessment of a civil penalty against the Authority for failure to comply with the Orders.  Complaint ¶ 25 and 26.
  Prosecutory Staff had also filed a Complaint in Mandamus with Commonwealth Court and received an Order from that Court dated March 20, 2000, which required compliance with the Commission’s Orders.  The instant Complaint requests that the Commission impose a civil penalty of $50.00 per day from December 4, 2004, until the Authority complies.

On June 10, 2005, the Authority filed an Answer and New Matter.  The Answer asserted that it has substantially complied with the Commonwealth Court’s March 20, 2000 Order.  The Authority also asserted that removal of the abutments is not necessary for the public safety and was not required by the orders of the Commission and the Court.  The Authority submitted a Petition, which was attached as New Matter.  The New Matter/Petition contained essentially the same arguments as the Answer.  Finally, the Authority asked that no civil penalty be assessed.

On June 6, 2005, the matter was assigned to ALJ Jandebeur and a hearing was scheduled.  On August 31, 2005, the Commission entered an Opinion and Order at Docket No. I-00880085, which transferred the Authority’s Petition to Modify Opinion and Order entered October 30, 2002, to the Office of Administrative Law Judge. Additionally, that Opinion and Order directed that the Petition to Modify be consolidated with the instant Complaint proceeding.

On October 12, 2005, a hearing in the matter was held.  Both Parties appeared and both were represented by counsel.  Prosecutory Staff submitted eight Exhibits and the Authority submitted six Exhibits, all of which were admitted into the record.  The record initially closed on December 30, 2005, and closed finally with the receipt of an additional document on February 16, 2007.


In her Recommended Decision, the ALJ recommended that the instant Complaint be denied and dismissed.  R.D. at 16.  Exceptions and Reply Exceptions were filed as above noted. 
Discussion


In her Recommended Decision, ALJ Jandebeur reached Findings of Fact Nos. 1-35 (R.D. at 3-8) and Conclusions of Law Nos. 1-2 (R.D. at 15).  We shall adopt and incorporate, herein, by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


Initially, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed, herein, shall be deemed to have been duly considered and denied without further discussion.  
Exceptions of PennDOT


PennDOT refers to the ALJ’s Conclusion of Law No. 2, found on page 15 of the Recommended Decision, which reads as follows:

2.
The Redevelopment Authority of Luzerne County has complied with the terms of the Commission Orders dated July 17, 1997, October 30, 2002, and December 18, 2003.  



PennDOT also excepts to Ordering Paragraph 2 of the October 30, 2002 Order which states that the railroad bridge over St. Mary’s Street (Cemetery Street) was to be demolished.  PennDOT avers that the ALJ erred in her determination that an abutment should not be presumed to be the bridge or the bridge superstructure.  PennDOT argues that, while an abutment is not part of the superstructure, it is considered to be part of the substructure and, therefore, part of the bridge.  In this connection, PennDOT refers to the definition of an abutment in a recent publication by the U.S. Department of Transportation, the “Bridge Inspector’s Reference Manual.”
  Exc. at 1-3.  
Exceptions of Prosecutory Staff


In its Exceptions, Prosecutory Staff reiterates its position that an abutment must be considered part of a bridge, and that the abutments, herein, should have been removed by the Authority.  Prosecutory Staff further avers that a bridge consists of a superstructure and a substructure, and that an abutment is properly considered as part of the substructure of a bridge.  Prosecutory Staff argues that the ALJ improperly made an unwarranted distinction between a bridge superstructure and an abutment where that distinction was unnecessary.  



Prosecutory Staff, accordingly, requests that the Commission grant its Exceptions and enter an order which specifically directs the Authority to remove the supporting abutments of the former bridge on Cemetery Street.  Exc. at 1-3.
Disposition
The central issue is whether the Authority has fully complied with prior Commission Orders.  The Commission ordered the removal of the rail-highway crossing (AAR 361 585 X) where State Route 2001 at Cemetery Street crosses below the grade of the tracks owned by the Authority and operated by the Luzerne County Rail Corporation in Ashley Borough, Luzerne County.



Our Opinion and Order entered in this proceeding on July 17, 1997, outlined the nature of the initial repairs to the bridge.  On July 31, 2002, the Authority filed a Petition for Modification specifically detailing the nature of the repairs, including demolition.  Specifically, the Petition states as follows:

9.I.
After improvements are made to the Ashley Street Bridge, the Petitioner will demolish the Cemetery Street Bridge including removal of the abutments and pier bents along the roadway and grade behind any abutment to a two to one slope.  The Petitioner agrees to maintain the Cemetery Street Bridge until demolition of same and for all bridge work agrees to be responsible for road closures, detours or traffic protection incidental to the work. 
July 31, 2002 Petition for Modification at 4-5 (emphasis added).
By Opinion and Order dated October 31, 2002, the Commission granted the Petition for Modification filed by the Authority.  Paragraph 9.I. from the Authority’s Petition is restated verbatim at page 6 of our Opinion and Order.  As is apparent in the above quote, the Authority agreed to remove the abutments.


In addition, Ordering Paragraph 2 of the Opinion and Order states as follows:
2. That the Redevelopment Authority of Luzerne County, at its initial cost and expense, provide all materials and perform all work, to complete the repairs and alterations described on Exhibits A and B to the Response to of [sic] the Pennsylvania Department of Transportation, to the railroad bridges carrying its tracks above the grade of State Highway Route 2001 at Ashley Street and St. Mary’s Street (Cemetery Street), including, but not limited to, the demolition of the railroad bridge over St. Mary’s Street (Cemetery Street).
October 31, 2002 Opinion and Order at 9.



Exhibits A and B are letters from The Cultural, Environmental and Engineering Group, Inc., dated March 15, 2002 and April 17, 2002.  The letters define the nature of the necessary repairs to eliminate the safety issues surrounding the bridge until the demolition occurs.



Ordering Paragraph 3 refers back to the language of the Opinion and Order and instructs the Authority to “complete all work required by this Opinion and Order . . . .”  



On April 21, 2005, Prosecutory Staff filed a Complaint alleging that the Authority had not complied with our Orders and requesting the assessment of a civil penalty on the Authority.  Subsequently, on July 14, 2005, the Authority filed a Petition for Modification, asking that it not be required to remove the abutments on the basis that they pose no safety hazard.  That Petition was consolidated with the Complaint proceeding, which resulted in the Recommended Decision before us.  
We note, however, that the ALJ did not consider the Petition because she determined that our prior Orders did not require removal of the abutments.  We disagree with the ALJ’s determination on that issue. As noted above, our October 31, 2002 Opinion and Order directed the Authority to make necessary repairs to the bridge, while it remained operational and still standing, and then it detailed what must be done during demolition, including tearing down or removal of the abutments.  Accordingly, we will reverse the ALJ’s determination on this issue and grant the Exceptions of Prosecutory Staff and PennDOT.  Since the Petition for Modification remains outstanding, we will remand the proceeding to the Office of Administrative Law Judge (OALJ) to be handled as detailed in the following paragraph.

Conclusion


The instant proceeding has been ongoing for more than a decade, and the costs of further litigation, herein, will be borne by the ratepayers and taxpayers of the Commonwealth.  In light of these considerations, we conclude that further litigation should be avoided, if possible.  Accordingly, the Parties should be given an opportunity to further examine the matters raised in the July 14, 2005 Petition and also examine the alternatives to removal of the abutments presented by PennDOT and the Authority.  Mediation presents a cost effective and viable alternative to further litigation, herein.  The Parties are hereby encouraged to utilize the mediation process and participate in good faith to come to a reasonable resolution that will promote the public interest.  If mediation is not successful, this matter will be referred to OALJ for hearing on the July 14, 2005 Petition for Modification. 



Moreover, since the Authority filed a Petition for Modification requesting that the abutment removal requirement be eliminated from the project requirements, we will not impose a civil penalty at this time.  We consider that imposition of a civil penalty at this time would serve no purpose and would impose an unnecessary burden on the taxpayers of Luzerne County; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by the Pennsylvania Department of Transportation to the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, issued on June 4, 2007, are granted to the extent consistent with this Opinion and Order.


2.
That the Exceptions filed by the Commission’s Bureau of Transportation and Safety, Prosecutory Staff to the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, issued on June 4, 2007, are granted to the extent consistent with this Opinion and Order.



3.
That the Recommended Decision of Administrative Law Judge Ember S. Jandebeur, herein, issued on June 4, 2007, is reversed.


4.
That the Petition for Modification filed by the Redevelopment Authority of Luzerne County, herein, be remanded to the Office of Administrative Law Judge for mediation. 


5.
That if the mediation referenced in Paragraph 4 is not successful, then the matter at Docket No. C-20054555 will be referred to the Office of Administrative Law Judge for hearing on the Petition for Modification filed by the Redevelopment Authority of Luzerne County on July 14, 2005.  








BY THE COMMISSION,








James J. McNulty










Secretary

(SEAL)

ORDER ADOPTED:  March 27, 2008
ORDER ENTERED:  April 17, 2008
� 	Opinion and Order entered July 17, 1997, at Docket No. I-00880085; Opinion and Order entered October 30, 2002; Opinion and Order entered December 18, 2003.  See also, Opinion and Order entered August 31, 2005, subsequent to the filing of the instant Complaint.





�     PennDOT attached the relevant section to its Exceptions as Exhibit “A.” 










