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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for disposition is the Initial Decision (I.D.) in the matter of Charlene M. Wiltshire (Ms. Wiltshire or the Complainant) v. Philadelphia Gas Works (PGW or the Respondent).  In his Initial Decision, Administrative Law Judge (ALJ) Ky Van Nguyen dismissed Ms. Wiltshire’s complaint (the Complaint) because she failed to carry her burden of proof.
No Exceptions were filed in this proceeding.  However, we have requested review of this Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  We have determined from our review of this record that the Complaint should be sustained in part and dismissed in part.   

Background



On March 19, 2007, the Complainant filed the Complaint, which alleged “TransUnion Credit Co. was informed by PGW that my account was delinquent when PGW had misapplied several of my payments.”  Complaint 5.  She asked that the Commission investigate the Respondent’s practice of informing credit reporting agencies of delinquencies without verification or justification.  She also requested that the Commission order the Respondent to apologize to her.  Id.


On April 19, 2007, the Respondent filed an Answer to the Complaint.  It alleged that the Complainant’s bank, which made direct payments of Complainant’s bill, put a wrong account number on the payment.  Answer at ¶ 4.  As a result, those payments were misapplied, and it appeared that the Complainant had missed three payments between December 2005 and February 2006.  Id.   


On August 27, 2007, a telephonic hearing was held on the Complaint.  At the hearing, the Complainant appeared pro se.  She testified on her own behalf and introduced three exhibits into the record.  The Respondent was represented by counsel, who presented the testimony of one witness and introduced 4 exhibits into the record.    



On September 5, 2007, the ALJ asked Counsel for the Respondent to answer several specific questions.  On September 17, 2007, the Respondent filed responses, which were admitted into the record.  No objections were submitted by Complainant.  The record closed on September 17, 2007.

In his Initial Decision, the ALJ dismissed the Complaint on the grounds that the Complainant failed to carry her burden of proof.  I.D. 7.  The ALJ concluded that this Commission has no jurisdiction over claims about information reported to a credit reporting agency.  Id. at 5.  In terms of the Complainant’s payments, the ALJ found that Ms. Wiltshire could not complain about the Respondent’s determination that the Complainant was delinquent, because this determination was caused by an error of Ms. Wiltshire’s agent (Citizens Bank), rather than PGW.  The ALJ also found that PGW did not violate Section 1501 of the Code, 66 Pa. C.S. § 1501, by withholding the customer’s overpayment
 and applying it to subsequent monthly bills.  According to the ALJ, there is no provision in the Code or this Commission’s regulations that requires the Respondent to provide a refund for an overpayment rather than crediting the overpayment to future bills.  Id. at 6. 
As stated previously, no party filed Exceptions to the ALJ’s Initial Decision, but we requested review of this Initial Decision pursuant to Section 332(h) of the Code, 66 Pa. C.S. § 332(h).
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  A “litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).  
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent. If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  

 HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=0d7e78528297490763e78babd487bc42&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2006%20Pa.%20PUC%20LEXIS%20102%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b66%20Pa.%20Commw.%20282%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=9&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=44d0f4cf51bc1159652e85695542a09d" Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d 501 Pa. 443, 461 A.2d 1234.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission. Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  
It is noted that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 155 Pa. Cmwlth. 537, 625 A.2d 741 (1993).    



The ALJ made eleven Findings of Fact and reached one Conclusion of Law.  The Findings of Fact and Conclusion of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

PGW is a city natural gas distribution operation, “subject to regulation and control by the commission with the same force as if the service were rendered by a public utility.”  66 Pa. C.S. § 2212(b).  PGW is therefore subject to the requirement that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.”  66 Pa. C.S. § 1501.  Service includes any and all acts done, rendered, or performed in the performance of the utility’s duties, 66 Pa. C.S. § 102, including billing and related activities.   
We support the Initial Decision of the Administrative Law Judge in this matter with the exception of his conclusion in the penultimate paragraph of his Initial Decision that states: “There is no provision in the Public Utility Code or the Commission’s regulations that requires the Respondent to provide a refund for an overpayment instead of crediting it to future bills.”  
In fact, the Commission’s regulations at 52 Pa. Code § 56.181(3) require that a company refund an overpayment to a customer with interest.   This section reads in pertinent part that:

Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portion of bills, as described in this section: 
* * *

(3) Overpayments reimbursed with interest.  An amount ultimately determined to have been overpaid by the disputing party shall be reimbursed with interest at the tariff rate filed under § 56.22.

As such, we believe the Complainant in this matter, Charlene M. Wiltshire,  met her burden of proving that she was entitled to a refund from PGW when she overpaid her account due to a mistake made by her bank when using its electronic payment method.  
Under Section 1501 of the Code, 66 Pa. C.S. §1501, a utility has the duty to provide adequate, efficient, safe and reasonable service.  If a customer asks for and is entitled to a refund under PUC regulations, as in this case, and the company does not provide a refund, but instead credits the account over six months, that does not amount to reasonable and adequate service.  Accordingly, the complaint should be dismissed in part and sustained in part.
The issue of the refund is moot because PGW has already credited Complainant’s account with an amount equal to the amount of the overpayment.  Accordingly, we decline to now instruct PGW to pay Ms. Wiltshire any interest that would have been due pursuant to Section 56.181(3) and PGW’s tariff.
Conclusion
Based upon the foregoing discussion, we shall sustain Charlene M. Wiltshire’s Complaint in part and deny it in part and modify the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED: 



1.
That the Formal Complaint of Charlene M. Wiltshire against Philadelphia Gas Works is sustained in part and denied in part.  

2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified consistent with this Opinion and Order.

3.
That this proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 27, 2008

ORDER ENTERED:  April 25, 2008
� 	After the Complainant’s bank misdirected Complainant’s payments to PGW, PGW sent bills to the Complainant showing an outstanding balance due.  The Complainant paid the full amount due, including the outstanding balance.  As a result, when the misdirected payments were credited to the Complainant’s account, the Complainant’s account showed an overpayment.
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