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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Initial Decision of Administrative Law Judge (ALJ) Kandace F. Melillo issued May 2, 2007, and the Exceptions filed thereto by Uwchlan Township (Township).  Shryock Brothers, Inc. (Shryock) filed Reply Exceptions on May 31, 2007, and the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff) filed Reply Exceptions on June 1, 2007.    

History of Proceeding

On July 13, 2006, Shryock, a developer, filed a five-count Formal Complaint with the Commission alleging, inter alia, that the Township was providing public utility service for compensation outside of its corporate limits without a certificate of public convenience.  Shryock also alleged that the Township unreasonably refused Shryock's request for sewer service to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township's corporate limits.  Shryock requested declaratory and specific relief, including a Commission Order directing the Township to provide sewer service to the Upper Uwchlan portion of the Shryock property.  

On August 21, 2006, the Township filed an Answer and New Matter to Shryock's Complaint, admitting, inter alia, that it provided sewer service to customers outside its corporate borders without having obtained a certificate of public convenience.  However, the Township asserted that a certificate was not required as it was providing service only to isolated individuals under specific and unique circumstances.  

Also, on August 21, 2006, the Township filed Preliminary Objections asserting that Shryock had failed to join the Uwchlan Township Municipal Authority (Authority) and Department of Conservation and Natural Resources (DCNR) as indispensable parties.  On August 31, 2006, Shryock filed an Answer to Preliminary Objections, asserting that joinder of these parties was not necessary.  By Order issued September 18, 2006, ALJ Melillo denied the Township’s Preliminary Objections, but required Shryock to provide copies of its Complaint and prehearing/hearing notices to the Authority and DCNR.

On March 16, 2007, the Department of Environmental Protection (DEP) filed a Petition to Intervene/Notice of Intervention, as a result of its interest in the interrelated Eagleview Environmental Application, Docket No. A-230109.  On March 23, 2007, the Township filed a response, which requested that the DEP intervention be granted.  On March 23, 2007, Shryock filed a response indicating that DEP should be permitted to intervene.  By Order issued March 26, 2007, the ALJ granted the DEP’s Petition to Intervene/Notice of Intervention.  

On April 4, 2007, ALJ Melillo provided notice to the Parties that she would take official notice of certain matters in the pending Eagleview Environmental Application.  No party filed an objection to the ALJ’s action.  

By Initial Decision issued May 2, 2007, ALJ Melillo granted summary judgment to Shryock by concluding that the Township is providing public utility service beyond its municipal corporate limits.  Exceptions and Replies were then filed as noted above.

Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), see also, generally, Univ. of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

In the Initial Decision, the ALJ made forty-four Findings of Fact (I.D. at 7-15) and reached thirty-seven Conclusions of Law (I.D. at 55-61).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.    



The Township operates two separate sewer systems, which serve customers outside of the Township’s corporate limits.  These systems are the Interconnected System and the Eagleview System.  Shryock requested that the Township provide sewer service from its Interconnected System to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township’s corporate limits.  According to Shryock, the Township discriminatorily refused this request for service.
  The Township refused to extend sewer service or allow further connections to a facility in the Interconnected System, known as the Marsh Creek Interceptor, citing a 1985 agreement between itself and Downingtown Area Regional Authority (DARA), which limits the volumetric wastewater capacity available to accommodate the proposed Shryock development and further asserted that it does not provide sewage service to the public outside of Uwchlan Township.
  DARA Agreement, § 6.13.



The Township agreed to provide extra-territorial service in 1973 in order to provide sewage service to the Pennsylvania Department of Conservation and Natural Resources (i.e., to the Marsh Creek State Park operated by DCNR and located in Upper Uwchlan Township).  To facilitate this service, Shryock’s predecessor-in-interest (Shryock Brothers) granted the Township an easement over its land in exchange for an agreement that in the future it could seek connection from the Interconnected System for sewer service to its papermill.  In 1981, Shryock Brothers exercised its right to connect to the Marsh Creek Interceptor for its paper mill.  Findings of Fact 9-14, 23-24.  To date, no others have received extraterritorial sewer service from the Interconnected System other than these two customers who appear to be a defined, privileged, and limited group with service to them and any additional other customers controlled by the Township by contract.



ALJ Melillo found that the Eagleview System provides service to the public extraterritorially and that the Township must file an application for a certificate of public convenience with the Commission under 52 Pa. Code § 3.50 and 66 Pa. C.S. § 1102(a)(5) to operate its sewer system beyond its corporate limits.  Conclusions of Law 10, 17, 21, 22-23, 25-27, and 29.  The ALJ found that the pleadings, affidavits, and discovery responses provided undisputed facts in support of Shryock’s motion for partial summary judgment.  I.D. at 20. 



The ALJ determined that the Township is operating as a de facto public utility, unilaterally operating extra-territorial sewer service to the public from the Interconnected System as well as the Eagleview System.  It, therefore, must seek to become certificated by the Commission to operate these systems.  ALJ Melillo found that the Interconnected System provides sewage collection service to 6,104 units within the Township’s boundaries and to two extra-territorial customers.  The ALJ further found that the Marsh Creek Interceptor was not designed and constructed only to serve a specific, limited group; and, that it could incrementally serve others.  Findings of Fact 17-21.  In the Shryock record, Exhibit A of the Township Answer to Set 1, Interrogatory 7(b), the Township acknowledged that the Marsh Creek Interceptor was an attractive project since it could allow the extension of sewer service to the western part of the municipality for a fraction of the cost.  The ALJ also concluded that Section 6.13 of the DARA Agreement permits participating municipalities, such as the Township, to sell capacity to non-participating entities.  I.D. at 41.  Based on the above, the ALJ concluded that the Marsh Creek Interceptor was not designed and constructed only to serve the specific few it was serving.   



The ALJ acknowledged that there is a stronger argument for finding the Township’s extra-territorial service on the Interconnected System is not subject to Commission jurisdiction.  However, the ALJ noted that once the Township decided unilaterally to extend extraterritorial service on the Eagleview System, Commission jurisdiction inevitably attached.
  According to the ALJ, once the Township opened the gate, the Commission’s jurisdiction attached and necessitated the need to determine the reasonableness of further extraterritorial extensions of service.    
Section 102 of the Code, 66 Pa. C.S. § 102, defines public utility as follows:

(1) Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:
*       *       *
(vii) Sewage collection, treatment, or disposal for 

the public for compensation.

(2) The term does not include:

    (i) Any person or corporation, not otherwise a public utility, who or which furnishes service only to himself or itself.    

*       *       *
 "Municipal corporation."  All cities, boroughs, towns, townships, or counties of this Commonwealth, and also any public corporation, authority, or body whatsoever created or organized under any law of this Commonwealth for the purpose of rendering any service similar to that of a public utility.

*       *       *


ALJ Melillo found that the Township operates sewer equipment or facilities used in the provision of uncertificated, extraterritorial public utility service for compensation.  As such, the ALJ determined that the Township is subject to the Commission’s jurisdiction as to that extraterritorial service and must apply for a certificate of public convenience.  The Initial Decision granted summary judgment to Shryock as to Count I of its Complaint, which is a request for a declaratory order that the Township is a public utility.
  


The Township takes exception to the ALJ’s determination that its provision of sewer service to customers outside of its municipal borders via the Interconnected and the Eagleview Systems subjects it to Commission jurisdiction as a de facto public utility.  


The Township argues that, because Shryock does not seek service from the Eagleview System, that even assuming arguendo that the service provided by the Eagleview System were extraterritorial, it would still be irrelevant to determining the instant matter.  Township Exc. at 27-29.  The Township essentially argues that the Commission should only consider whether we have jurisdiction over the extraterritorial service provided by the Interconnected System because that is the system from which Shryock seeks service.  The Township cites Borough of Phoenixville v. Pa. PUC, 280 A.2d 471 (Pa. Cmwlth. 1971) and Brown v. Borough of Port Allegany, Docket No. C-00946431 (March 20, 1996) for the proposition that extraterritorial service far removed from a location under review will not be deemed relevant to the issue of whether service is jurisdictional.  Township Exc. at 29, citing Port Allegany at 19.


Shryock rejoins that the service rendered through the Eagleview System is relevant to the Commission’s jurisdiction over this matter.  Shryock states that the Township has conflated the question of the Commission’s jurisdiction to order reasonable extensions of service, with the Commission’s process for determining the “reasonableness” of a particular extension.  R.Exc.    at 18.  



In fact, in Port Allegany, the Commission affirmed its jurisdiction over that Borough's provision of extraterritorial water utility service to the public for compensation.  “If a municipality renders unilateral extraterritorial service beyond its certified area without application to the Commission for a certificate of public convenience delineating its boundaries, then as each new proposed extension is presented, the Commission has jurisdiction to determine whether reasonable extensions of the extraterritorial service should be granted.”  City of Erie v. Pa. PUC, 430 A.2d 1037, 1039-40 (Pa. Cmwlth. 1981).  Caselaw does not support the Township’s position that only a portion of a municipality’s extraterritorial service is considered when the Commission determines whether it has jurisdiction over a de facto utility’s service.  The Commission only considers the logistics (distance) of that service in making a decision as to whether it is reasonable to exercise its jurisdiction by ordering an extraterritorial service extension.  See, Borough of Ridgway v. Pa. PUC, 480 A.2d 1253 (Pa. Cmwlth. 1984) (affirming Commission’s allowance of third party’s connection to borough’s sewer lines because the Commission acquired jurisdiction through the borough’s unilateral extraterritorial extension of services to the public for compensation and substantial evidence supported the finding that borough’s denial of service was unreasonable in view of geographical proximity and existing capacity).  The Township’s Exception on this issue, therefore, is denied.    



ALJ Melillo used the criteria set forth in the Commission’s Statement of Policy regarding Implementation of the Alternative Energy Portfolio Standards Act of 2004, 52 Pa. Code § 69.1401 (Policy Statement), in her consideration of whether the Township’s extraterritorial service was public in nature.  I.D. at 37-48.  The criteria used in the Policy Statement are: (1) provider’s service is merely incidental to non-utility business with the customers; (2) facility designed and constructed only to serve a specific group of individuals or entities and others cannot be served without significant revision to the project; and, (3) service provided to a single customer or a defined privileged and limited group and resale of the service is prohibited.  52 Pa. Code 69.1404 (c)(1-3).      




The Township argues that the ALJ erred by using the Commission’s Policy Statement as the exclusive test for determining whether the Township is providing extraterritorial service through the Eagleview and Interconnected Systems.  Exc. at 4-12, 22-25.  The Township contends that a policy statement is not meant to be a binding norm and that the ALJ’s reliance on the criteria set forth in the Policy Statement, to the exclusion of other criteria set forth in caselaw, was erroneous.  Exc. at 5.  The Township states that the Policy Statement was promulgated to encourage the development of alternative energy resources and relates to the energy industry, not to wastewater service.  The Township opines that the factors outlined in the Policy Statement are not consistent with pertinent court and Commission precedent regarding extraterritorial service by municipalities.  Exc. at 6.  



Shryock acknowledges that the Policy Statement is not a binding norm but, instead, provides guidance on whether a given service is “to the public.”  R.Exc. at 9-10.  Shryock opines that the principles set forth in the Policy Statement address the public nature of any given service, whether in the alternative energy industry or otherwise.  R.Exc. at 10.  



Upon review of the Initial Decision, we see no error in the ALJ’s reliance upon the Policy Statement.  “This section applies to all utility projects or services, including alternative energy systems.”  52 Pa. Code § 69.1401 (emphasis added).  Additionally, the criteria set forth in the Policy Statement are derived from the rich and voluminous line of cases addressing what constitutes jurisdictional public utility service.  “The test for determining whether utility services are being offered ‘for the public’ is whether or not such person holds himself out, expressly or impliedly, as engaged in the business of supplying his product or service to the public, as a class, or to any limited portion of it, as contradistinguished from holding himself out as serving or ready to serve only particular individuals.” Waltman v. Pa. PUC, 596 A.2d 1221, 1223 (Pa. Cmwlth. 1991) (quoting Drexelbrook v. Pa. PUC, 418 Pa. 430, 212 A.2d 237, 239 (1965)) (emphasis added).  “The private or public character of a business does not depend upon the number of persons who actually use the service; rather, the proper characterization rests upon whether or not the service is available to all members of the public who may require the service.” Waltman at 1224 (quoting C.E. Dunmire Gas Co., Inc. v. Pa. PUC, 413 A.2d 473 (Pa. Cmwlth. 1980)).  See also Warwick Water Works, Inc. v. Pa. PUC, 699 A.2d 770 (Pa. Cmwlth. 1997) (finding that the existence of a relationship above and beyond that of a service provider and customer tends to show the private nature of the service).              



The Township next argues that it does not own or operate extraterritorial facilities in the Eagleview System.  The Township avers that the facilities are privately owned and operated and connect to the Township’s facilities at a point of service within the municipality.  Exc. at 16.  The following findings of fact will prove instructive on the issue of ownership and operation: 


27.
The Eagleview Plant was originally constructed by a developer, the Hankin Group (Hankin) to serve its initial Eagleview development in Uwchlan Township.  Eventually, Hankin needed additional treatment capacity for its development of a four hundred and thirty-five (435) acre tract of land known as the Eagleview Corporate Center, which was situated partly in the Township and partly in Upper Uwchlan Township.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)); Township Answer, Exhibit B (Expansion Agreement).


28.
While Hankin needed additional treatment capacity for its expanded development, the Township also needed additional treatment capacity for an undeveloped area of the Township near the Eagleview development.  Accordingly, on December 23, 1993, the Township entered into a Treatment Plant Expansion Agreement (Expansion Agreement) with Hankin, which provided for expanded capacity to serve Township and non-Township residents.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).


29.
As part of the Expansion Agreement, the Township assumed ultimate operational control of the Eagleview Plant.  Hankin’s operational responsibilities with respect to the Eagleview Plant are as an agent of the principal, the Township.  Expansion Agreement, p. 2, ¶12.


30.
The Township agreed to provide service to “legacy properties” in the Upper Uwchlan Township portion of the Eagleview Corporate Center, of which six have been developed.  The Township sets the rates, individually bills each of these six commercial customers, collects and retains payment from them, responds to service calls and questions, and provides operation and maintenance services on the extraterritorial sewer facilities.  Answer to Shryock Motion ¶36(b); Shryock Record, Exhibit A (Township Answers to Set I, Interrogatories 5(b), 6); Expansion Agreement ¶¶3, 13.


31.
Hankin has received final subdivision and land development approval for Lots 10 and 11 of the Eagleview Corporate Center of the remaining “legacy properties,” which are proposed to include three (3) office buildings, a parking facility, and a municipal park, all situated outside the Township’s borders.  Shryock Record, Exhibit D; Shryock Motion ¶36(a) and Answer to Shryock Motion ¶36(a).


32.
The Township has obligated itself to provide sewer services to whoever purchases the undeveloped lots in the Upper Uwchlan Township portion of the Eagleview Corporate Center from Hankin.  The Township does not own any property in the Eagleview Corporate Center, and has no control over these purchasers.  It does not yet know the identity of these future customers in the Eagleview Corporate Center but will provide service to them, to the extent of the treatment plant capacity.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b))Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 28(f), 34).

*       *       *

34.
The Department of Environmental Protection Water Quality Management Permit for the expanded Eagleview Plant, dated August 18, 2000, is in the name of the Township, not Hankin.  Township Record, p. 227. 


35.
Also, the National Pollutant Discharge Elimination System (NPDES) permit for the Eagleview Corporate Center was issued in the name of the Township, not Hankin.  That permit provided that the Township was to operate and maintain all systems which were installed or used by the permittee to achieve compliance with the terms and conditions of the permit.  Shryock Reply, Tab A.     

I.D. at 11-13.  



The Township, in its Exceptions, refutes the above Findings arguing that the 1993 Expansion Agreement establishes that the Township’s responsibilities with regard to Eagleview, i.e., budget and billing, are subject to Hankin’s review and approval.  Exc. at 19.  The Township claims that it has been contracted to perform certain functions relating to extraterritorial customers on behalf of the owner of the sewer lines, Hankin.  Id.      



Shryock rejoins that the Eagleview System is an integrated system and its intra- and extra-territorial lines all connect to the Eagleview Treatment Plant within the Township where all wastewater collected in the system is treated.  As such, Shryock states that, the township owns and operates facilities used to provide service to extraterritorial customers in Upper Uwchlan Township.  R. Exc. at 16.  



Whatever the working relationship between the Township and Hankin may be, the Treatment Plant Expansion Agreement established the duties of the two entities in relation to the Eagleview System.  The Agreement states that the Township “will retain ultimate responsibility for ensuring that the Treatment Plant is operated and maintained by Hankin in strict conformity with this Agreement.”  Treatment Plant Expansion Agreement at 2.  Even if Hankin were responsible for duties such as billing and responding to service calls, which this record establishes it is not, Hankin would only be doing so as the agent of the Township.  It is clear that the Township owns the Eagleview System.  The Eagleview System treats the wastewater from extraterritorial customers located outside of the municipality in the Upper Uwchlan Township portion of the Eagleview Corporate Center.  It is of no import that Hankin owns the sewer lines which run through the corporate center.  The Township’s Exception on this issue is denied.       



ALJ Melillo determined that the point of service line of cases do not apply to the instant matter.  I.D. at 32.  The ALJ stated that, in those cases, the customers took delivery of service on their own property within the utility’s certificated area or within the municipality’s borders.  ALJ Melillo noted that here, the Township operates the sewer mains in the Upper Uwchlan Township portion of the Eagleview System by answering and responding to service calls, directly billing customers, and by operating and maintaining the facilities.  Id.  As such, the ALJ determined that the initial point at which service is delivered for the Eagleview, and the Interconnected System, is outside of the Township.  Id.  




The Township takes exception to the ALJ’s determination that the “point of service” cases do not apply to the instant action.  The Township contends that in this case, the wastewater originates outside of the Township’s boundaries and that it does not perform affirmative acts beyond its corporate limits.  Exc. at 21.  The Township claims that unlike the water or electricity industries which send a product to an end user, the Township simply receives the wastewater that is being discharged into its system.  Id.  According to the Township, because the point of service is located within the Township, it is not rendering extraterritorial service.  Id.     



Shryock replied that the point of service theory does not apply unless: (1) a customer of the utility or municipality has property inside the utility’s certificated service area; (2) the customer takes delivery of service inside the utility’s certificated area; and, (3) the customer thereafter delivers that service outside the utility’s certificated area.  R.Exc. at 16.    



We agree with the ALJ that the point of service theory does not apply to the instant case.  In the point of service cases, i.e., Lukens Steel Co., Inc. v. Pa. PUC, 499 A.2d 1134 (Pa. Cmwlth. 1985); Bland v. Tipton Water Co., 222 Pa 285 71 A. 101 (1908); Peoples Natural Gas Co. v. Pa. PUC, 554 A.2d 585 (Pa. Cmwlth. 1989), the utility providing service within its territory had no control over the subsequent extension outside its certificated territory by the customer.  Moreover, acceptance of the Township’s position would bar the Commission’s exercise of jurisdiction over municipalities that unilaterally decide to provide utility service to customers outside their corporate limits.  A municipality could always claim that the point of service begins within its borders because the treatment plant is located within the municipality.  Here, the service provided is both inside and outside of the Township’s borders as the wastewater is collected outside of the Township and then transported to the treatment plant within the municipality’s borders.
  The Township’s argument would result in an absurd outcome and is contrary to the Code.  The Exception on this issue is, therefore, rejected.  



The Township argues that the ALJ erred in rejecting its claim that it provides service to isolated customers based on their specific and unique circumstances.  Exc. at 12, 26.  The Township explains the history of the two systems and various reasons why it agreed to expand its system outside of its corporate borders.  With regard to the Interconnected System, the Township explained that it extended service to the Marsh Creek State Park at the behest of the Department of Environmental Resources and that it was forced to extend service to Shryock’s predecessor in interest in exchange for the right-of-way across its property that was needed to serve the state park.  Exc. at 13.  The Township opines that these special and unique circumstances do not evince intent to serve the public.  



With regard to the Eagleview System, the Township explains as follows: 


In the instant case, a municipality assisted a developer in expanding a sewage treatment plant in the municipality.  This expansion provided considerable benefits to the Township, because it allowed the development of many parcels of land in the municipality.  It also allowed the development of a handful of parcels in a neighboring municipality, which were owned by the developer owning the treatment plant.  Municipalities should not be forced to forego a project with such overwhelming public benefits, in order to remain free from PUC regulation.  

Exc. at 27.  The Township explains that the developer, Hankin, owned an inadequately-sized wastewater treatment plant in the Township and that the expansion of Hankin’s plant was in the Township’s best interest.  The Township states that it allowed Hankin to use his allocation to serve only the properties he owned at the time (legacy properties) (six of which are now served by the Eagleview System, with six more to be brought online in the future).  The Township contends that it does not solicit outside customers and it does not hold itself out as a public wastewater provider in those areas.  The Township passed an ordinance prohibiting the connection of additional outside customers to the Interconnected System and agreed not to serve additional customers in Upper Uwchlan Township through the Eagleview System, after Hankin’s legacy properties have been developed.  Township Memorandum at 15-26.  The Township posits that, when specific and unique circumstances exist, service to extraterritorial customers is not service to the public.  Exc. at 26. 



Shryock argues that the cases involving specific and unique circumstances do not apply to the Township’s situation.  Shryock states that in cases where the Commission found extraterritorial service to be non-jurisdictional, the circumstances were much different than in the instant case.  Shryock posits that, for example, in In re Eldred Borough, Docket No. P-00021976 (September 27, 2002), an erroneous survey caused the municipality’s extraterritorial service while, here, the Township unilaterally extended service.  



When the Township’s extraterritorial service to both the Interconnected and the Eagleview Systems is viewed in the aggregate, we are constrained to find that it constitutes service to the public.  The ALJ’s discussion of the issue bears restating:  

In City of Allentown, discussed previously, the Commission determined that the City’s outside service was not service to the public or a limited portion therefore, but was service to particular individuals under specific and unique circumstances.  However, the special circumstances in City of Allentown were that the few outside customers either connected to City mains located at the boundary of the municipality, to avoid facilities duplication, or connected to City mains due to special grade and elevation problems.  The outside customers were actually served and billed by their own municipalities and were regarded as customers therein.  See also, Shryock Memorandum I, p. 25.  In contrast, in the instant case, the Township maintains a direct retail customer relationship with its outside customers.  It bills these customers directly, collects payment, directly responds to service calls, answers billing and service questions, and operates and maintains outside facilities.  Under these circumstances, it cannot reasonably be contended that the Township’s situation is analogous to City of Allentown.


In New Albany, a Borough had historically provided service to a handful of extraterritorial customers, under a certificate of public convenience, and had sought a Commission declaration that service limited to six (6) outside customers, with no additional outside customers, would not constitute public utility service.  The Commission ruled that, under the unique and special circumstances therein, the provision of such limited service would not constitute service to the public.  However, in that case, the Borough’s outside customers had been added to the system thirty-seven (37) or more years ago, due to lack of service alternatives.  The Borough agreed to continue service to these six customers only, at the rates for inside customers.  In the instant case, the Township has added outside customers very recently, and is still adding outside customers as the Eagleview Center is developed.  While the Township contended that it was not soliciting outside customers, I note that in an interrogatory response, the Township reserved its options if future “specific and unique circumstances” justified additional outside service.    

I.D. at 45-46.
  The Township has not raised any factual or legal error by the ALJ that would persuade us to grant its Exception on this issue.  

Conclusion


The Initial Decision is correct on all counts, ALJ Melillo superbly marshaled the facts and applied the law.  The ALJ correctly concluded that the Township has been operating as a de facto public utility for decades by serving extraterritorial customers for compensation, at least through the Eagleview System.  Had the Township limited its extraterritorial service to the customers served through the Integrated System, perhaps it could be concluded that such service was to a defined, privileged, and limited group and, therefore, non-jurisdictional.  See Re Megargel’s Golf, Inc., 59 Pa. P.U.C. 517, 521 (1985).  



However, once the Township unilaterally extended service to other customers beyond its corporate limits, as it did when it approved service on the Eagleview System, under City of Erie, the jurisdiction of the Commission attached.  Once a municipality unilaterally extends extraterritorial service anywhere on its perimeter, even though it may also be serving customers extraterritorially in a non-jurisdictional manner elsewhere on its perimeter, the Commission’s jurisdiction attaches, and it becomes its duty to determine the reasonableness of further extraterritorial extensions.  The municipality may shed Commission jurisdiction by obtaining the Commission’s approval to abandon its service to extraterritorial customers and to transfer ownership of its extraterritorial operating assets to a true operating authority or to a private entity.  



In the case of both systems, but especially the Eagleview System, the Township apparently was motivated by desires to save its Uwchlan Township customers money and to provide them with timelier service.  Those laudable goals do not change the legal consequences of the Township’s actions.



It also appears that the Township, in order to avoid Commission jurisdiction, has taken measures to demonstrate its control over the Integrated System and to encourage a private entity to obtain Commission approval to undertake service to the extraterritorially-served Eagleview System customers.  However, these efforts occurred after Shryock perfected its claim for a reasonable extension of service, and it would be a gross deprivation of that perfected right to permit the Township’s belated efforts to frustrate Shryock’s timely claim.

Even with the partial grant of the Motion for Partial Summary Judgment, it remains for the ALJ initially, and the Commission ultimately, to determine whether Shryock’s requested extension of service is reasonable; THEREFORE, 

IT IS ORDERED: 
1.
That the Exceptions filed by Uwchlan Township to the May 2, 2007 Initial Decision of Administrative Law Judge Kandace F. Melillo are denied. 



2.
That the May 2, 2007 Initial Decision of Administrative Law Judge Kandace F. Melillo granting Shryock Brothers, Inc.’s Motion for Partial Summary Judgment, in part, is affirmed.  


3.
That the Commission’s Secretary shall return the proceeding to the Office of Administrative Law Judge for adjudication of the outstanding issues.       

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 25, 2007

ORDER ENTERED:  January 31, 2008
	� 	This case involves a tortuous procedural and factual history, with cross motions back and forth.  We will not restate all of the facts and filings here.  The case history was well-documented, both factually and procedurally, by ALJ Melillo in her Initial Decision at pages 1-15.


	� 	The Township brought an action against Shryock in the Chester County Court of Common Pleas, No. 06-1285, seeking a declaratory judgment that the Township is not contractually obligated to provide further extensions of service.  The case has not been disposed of as of this date.    


	� 	The Township created the Uwchlan Township Municipal Authority in 1966 for the purposes of owning and operating a sewer system.  The Interconnected System is interconnected with other municipal systems and is now operated by the Township pursuant to a contract and Lease Agreement with the Authority.  Section 2.02 of that Lease Agreement provides that the Township can set rates for the Interconnected System.  The original lease entered into in 1973 provides in paragraph 9 that the Township, in its discretion and under certain conditions, may extend service to others.  See Exhibit A to the Preliminary Objections of Uwchlan Township.  The Authority does not provide service to any customers.  Finding of Fact 7.  


	� 	Unilateral extension of service connotes that a municipality of its own accord agrees to provide service to customers beyond its corporate limits rather than being ordered to do so by a court or agency.  City of Erie v. Pa. PUC, 430 A.2d 1037 (Pa. Cmwlth. 1981).


	� 	Section 331(f ) of the Code, 66 Pa. C.S. § 331(f), authorizes the Commission to issue declaratory orders in order to terminate a controversy or remove uncertainty.


	� 	Section 102 of the Code provides that service, “[u]sed in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public . . . .”  66 Pa. C.S. § 102.  


	� 	Lehigh Valley Cooperative Farmers v. City of Allentown, 54 Pa. P.U.C. 495 (1980); In re New Albany Borough, Docket No. P-00991775, 2000 Pa. PUC LEXIS 34 (March 3, 2000).    
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