PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held December 20, 2007

Commissioners Present:

Wendell F. Holland, Chairman

James H. Cawley, Vice Chairman

Tyrone J. Christy

Kim Pizzingrilli

Petition of PECO Energy Company for Approval



 P-00072260
Of (1) A Process to Procure Alternative Energy


Credits during the AEPS Banking Period and

(2) A Section 1307 Surcharge and Tariff to

Recover AEPS Costs

OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Comments of PECO Energy Company (PECO) to the Commission’s Tentative Opinion and Order entered December 6, 2007, at this docket (Tentative Order).  That Tentative Order tentatively approved PECO’s Petition for approval of a process for banking Alternative Energy Credits (AECs) and for recovery of the costs incurred for AEC acquisition under a proposed Section 1307 surcharge mechanism and related tariff provisions.  No other comments have been received.  
History of the Proceeding

On March 19, 2007, PECO filed a Petition for Approval of  (l) a Process to Procure Alternative Energy Credits during the Alternative Energy Portfolio Standards (AEPS) Act’s Banking Period and (2) a Section 1307 Surcharge and Tariff to Recover AEPS Costs (Petition), requesting that the Commission issue an order to approve PECO’s voluntary initial procurement of up to 450,000 non-solar Tier I Alternative Energy Credits (AECs) annually for the interim five-year period during its remaining generation rate cap period to satisfy a portion of PECO’s future requirements under the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§ 1648.1,  et seq. (AEPS Act or Act 213) and the approval of a Section 1307 (66 Pa. C.S. § 1307) surcharge for the recovery, after the conclusion of its generation rate cap period, of the AEPS Act compliance costs.

PECO requested that the Commission: (1) find that PECO’s Request for Proposals (RFP) will result in reasonable prices for the AECs purchased under contracts entered into pursuant to the RFP for cost recovery through a Section 1307 surcharge; (2) approve PECO’s banking of such AECs; (3) approve PECO’s form AEC purchase and sale agreement for execution with successful bidders; (4) approve PECO’s proposed AEPS tariff provision imposing a surcharge, on a per kWh basis, to fully recover PECO’s on-going AEPS compliance costs, including, for a one-year period commencing January 1, 2011, all costs associated with banked credits, with a return on the unamortized balances of such costs; and (5) grant certain waivers associated with AEPS regulations that may be issued after PECO’s approved procurements.  Included with the Petition were a number of statements and exhibits.
By our Tentative Order, we approved PECO’s Petition with several modifications.  Comments to the Tentative Order were to be filed no later than December 13, 2007.  On December 13, 2007, PECO filed comments which seek clarification of the Tentative Order and modification of three ordering paragraphs.  Those comments are now before the Commission for disposition.
Discussion

A complete description of PECO’s AEC auction process may be found in our Tentative Order.  Our discussion here will focus on the modifications to the process directed in that Tentative Order and PECO’s comments thereto.

We directed three modifications to PECO’s proposed AEC auction process.  First, we directed that PECO provide that the Commission will have three full business days within which to review the Request for Proposal (RFP) Monitor’s Report prior to approving the actual auction process.  Second, we required that the RFP Monitor’s Report should, in addition to the information set forth in PECO’s Petition, include the following information:  (1) the name and location of the generating facility; (2) the names and percentage ownership of the facility’s owners; (3) whether any of the owners are a PECO affiliate; (4) the facility’s energy source (wind, coal bed methane, etc.); (5) the facility’s nameplate capacity rating and expected capacity factor; (6) the facility’s projected annual energy output; (7) plans for the sale of the facility’s energy output; (8) the project’s development status, including anticipated operation date; and (9) the number, price and delivery date of the AECs that were bid.  Third, we declined to issue a specific finding that PECO’s proposed RFP process will result in reasonable prices; however, we stated that we expected that the process would result in reasonable prices.  Tentative Order at 14.  
PECO states that it “has no objections to the Tentative Order, including the additional requirements relating to the report by the independent Request for Proposals Monitor (‘RFP Monitor’), the additional two days to review the RFP Monitor’s Report, and deferral of a definitive finding on cost-recovery of AEPS costs until Commission approval of the RFP Monitor’s Report.”  PECO Comments at 1.  PECO does seek some clarification with respect to our Tentative Order.

PECO notes that, although it does not object to the additional information required in the RFP Monitor’s Report, it does have concerns that the information requested “will necessitate treatment under a protective order.”  PECO Comments at 1.  PECO states that some of the information requested, particularly pricing information, will be commercially sensitive.  PECO suggests that, under these circumstances, it “envisions that the RFP Monitor’s Report will be filed under a protective order.  Ensuring appropriate confidential protection for this information throughout the RFP process and afterwards will be important to encouraging the participation of all potential bidders.”  Id. at 2.
In our Tentative Order, we expressly stated that the information required to be filed in the RFP Monitor’s Report “may be provided to the Commission under a protective order if needed.”  Tentative Order at 14.  PECO is familiar with the Commission’s process for filing documents under a protective order and, as we stated in the Tentative Order, PECO may avail itself of that process when it files the RFP Monitor’s Report.  We anticipated PECO’s concern and, while we cannot prejudge the matter here, we can state that we are familiar with the type of information we have required.  We understand that type of information can be commercially sensitive.  PECO’s concerns are noted.  That is all that can be stated until we receive an actual RFP Monitor’s Report.
PECO’s next wishes to clarify that the additional information required in the RFP Monitor’s Report will be used to confirm that the criteria in the Alternative Energy Portfolio Standards Act (Act 213), 73 P.S. §§ 1648.1, et seq., are met and to gather market data, but that no additional evaluation criteria will be established.  PECO Comments at 2.  No additional criteria are meant to be established by our requirement of the additional information.  However, that additional information is intended not only to provide market data, but also to better enable this Commission to determine that the auction process approved in our Tentative Order has been properly followed.
Finally, PECO seeks a “technical modification” to the Ordering Paragraphs 8, 10 and 11 found in our Tentative Order.  Those Ordering Paragraphs read as follows:

8.  That pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.3, PECO Energy Company is tentatively permitted to defer all costs associated with the procurement of alternative energy credits during its cost-recovery period as a regulatory asset and to accrue a carrying charge on the unamortized balance, provided that such costs are incurred as a result of a Commission approved process and upon Commission approval of the RFP Monitor’s Report;

10.  That pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.3, PECO Energy Company is tentatively permitted to recover, in full and over a one-year period commencing January 1, 2011, the deferred costs associated with procurement of alternative energy credits during its cost recovery period, provided that such costs are incurred as a result of a Commission approved process and upon approval of the RFP Monitor’s Report;

11.  That a return of 6% shall be applied on the unamortized balance of all costs of PECO’s procurement of alternative energy credits during its cost recovery period, provided that such costs are incurred as a result of a Commission approved process;
Tentative Order at 17.


PECO requests that we modify those Ordering Paragraphs “to clarify that the Commission’s approval of the procurement process in the Tentative Order constitutes the ‘Commission approved process,’ i.e., that Commission approval of the RFP Monitor’s Report is sufficient for PECO to recover its deferred costs associated with procurement of AECs during its cost-recovery period.”  In order to accomplish that clarification, PECO suggests that the three Ordering Paragraphs be modified to state that recovery of, and the return on, the costs of PECO’s procurement of AECs during the cost recovery period is approved provided that such costs are “related to and in compliance with the process approved” in our Tentative Order, “including Commission approval of the RFP Monitor’s Report”.

We find that PECO’s requested modification is consistent with our original intent behind Ordering Paragraphs 8, 10 and 11 of our Tentative Order.  Accordingly, we will modify those Ordering Paragraphs in this Opinion and Order. 
Conclusion

Based on the foregoing discussion, we will grant the requested clarifications and modifications presented in PECO’s Comments to our December 6, 2007 Tentative Opinion and Order.  Further, we find that PECO’s Comments are not adverse to that Tentative Opinion and Order.  Accordingly, PECO’s Petition is deemed approved as modified in our December 6, 2007 Tentative Opinion and Order and as further modified herein; THEREFORE,

IT IS ORDERED:

1.  That the Recommended Decision of Administrative Law Judge Marlane R. Chestnut is adopted, as modified by the Tentative Opinion and Order entered on December 6, 2007, at this docket and consistent with this Opinion and Order; 
2.  That the Petition for Approval of (1) a Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) a Section 1307 Surcharge and Tariff to Recover AEPS Costs, as revised by Stipulation entered into between PECO Energy Company and the Office of Small Business Advocate, is approved, as modified by and consistent with the Tentative Opinion and Order entered on December 6, 2007, at this docket and consistent with this Opinion and Order;

3.  That, within thirty (30) days of the date of entry of this Opinion and Order, PECO Energy Company shall file an appropriate tariff supplement consistent with PECO St. 2, Exh. 2.1 (Provision for Surcharge Recovery of Alternative Energy Portfolio Costs) to be effective on one (1) day’s notice;

4. That PECO Energy Company is granted a waiver from any final regulations issued by the Commission concerning compliance with the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§ 1648.1, et seq., to the extent such regulations are inconsistent with the Request for Proposals or Alternative Energy Credit Purchase and Sales Agreement prior to or during the term of any agreement entered into by PECO Energy Company;

5.  That the Request for Proposals as revised is approved for the procurement of alternative energy credits pursuant to the Alternative Energy Portfolio Standards Act of 2004,73 P.S. §§ 1648.1, et seq., consistent with the Tentative Opinion and Order entered on December 6, 2007, at this docket;

6.  That the form Alternative Energy Credit Purchase Agreement contained in PECO Exh. 1.1 is approved for use with any successful bidder, and in the event any affiliate of PECO Energy Company is a successful bidder, is approved for purposes of 66 Pa. C.S. § 2102, consistent with the Tentative Opinion and Order entered on December 6, 2007, at this docket;

7.  That pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.3, PECO Energy Company is permitted to defer all costs associated with the procurement of alternative energy credits during its cost-recovery period as a regulatory asset and to accrue a carrying charge on the unamortized balance, provided that such costs are related to and in compliance with the process approved herein, including Commission approval of the RFP Monitor’s Report;

8.  That PECO Energy Company will include, with its next default service filing, an explanation of how the AEPS surcharge mechanism will be incorporated into the price to compare and describe any needed adjustments to this mechanism;

9.  That, pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.3, PECO Energy Company is permitted to recover, in full and over a one-year period commencing January 1, 2011, the deferred costs associated with procurement of alternative energy credits during its cost recovery period, provided that such costs are related to and in compliance with the process approved herein, including Commission approval of the RFP Monitor’s Report;

10.  That a return of 6% shall be applied on the unamortized balance of all costs of PECO’s procurement of alternative energy credits during its cost recovery period, provided that such costs are related to and in compliance with the process approved herein;
11.  That, upon acceptance and approval by the Commission of the tariff supplement filed by PECO Energy Company consistent with this Tentative Opinion and Order if this Tentative Opinion and Order becomes final, this proceeding shall be marked closed.


BY THE COMMISSION,

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007

ORDER ENTERED: December 26, 2007
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