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HISTORY OF THE PROCEEDINGS



On November 5, 2007, Mr. Gregory Martin (“Complainant”) filed a formal Complaint with the Commission against PECO Energy Company (“PECO” or “Company” or “Respondent”) alleging that his electric service account was switched to another supplier, Dominion, without his consent in 1999.  Complainant stated further that PECO claimed it is owed money for the service supplied by Dominion
 which is no longer operating.  Complainant requested PECO dismiss the charges attributed to Dominion’s service.


PECO filed its Answer on November 23, 2007, in which it admitted that the Complainant was switched to an alternative provider of electric service, Total Gas & Electric (PA), Inc., in July 1999.  PECO denied that this change to an alternative provider was without the permission of the customer.  PECO further stated that it was notified of the alternative provider on July 29, 1999 and from then on, this new supplier was listed on the customer’s monthly bills.  Complainant remained with the alternative supplier until March 29, 2000
, when the Complainant returned to PECO.  PECO stated the Complainant’s outstanding balance to the alternative supplier is $344.08
 while the Complainant’s total account balance to PECO as of the date of the Answer was $1,697.63.  PECO requested that the formal Complaint be dismissed.


On November 29, 2007, a Telephone Hearing Notice was issued setting the initial telephonic evidentiary hearing for Wednesday, February 20, 2008 and notified the parties that Administrative Law Judge (“ALJ”) Angela T. Jones was presiding over the matter.  On December 11, 2007, ALJ Jones issued a Prehearing Order which set forth some of the procedural requirements for the hearing.



The hearing was held as scheduled with Complainant appearing and representing himself, and PECO represented by counsel, Mr. Michael S. Swerling, Esquire, who presented one witness, Mr. Anthony Costello, a PECO regulatory assessor.  Complainant had no exhibits.  PECO submitted two exhibits, PECO Exhibit 1 and 2, which were admitted into evidence without objection.  The hearing generated a 30-page transcript.  By request of ALJ Jones during the evidentiary hearing a document that Mr. Costello referred to in his testimony was to be submitted and examined as a potential exhibit.
By Order dated February 20, 2008, the record was held open through 4:30 p.m. on Wednesday, March 5, 2008.  Complainant was directed to provide any objections or questions pertaining to the potential exhibit in writing by the March 5, 2008 deadline.  If no questions or objections were submitted by Complainant, the potential exhibit, identified as PECO Exhibit 3, would be admitted and the record would be closed.  On February 21, 2008, PECO sent by facsimile PECO Exhibit 3, which was also received by express delivery on February 22, 2008.  To date, Complainant has not inquired about or objected to PECO Exhibit 3.  By consequence of the February 20, 2008 Order, the record closed March 5, 2008.


The matter is now ready for decision.
FINDINGS OF FACT

1. Complainant is Mr. Gregory Martin, a resident at 148 Viaduct Avenue, Downingtown, Pennsylvania where he received PECO electric service.  Tr. 5-6 and 7.
2. Complainant has been a PECO residential customer for many years.  He does not know specifically how many years.  Tr. 6.

3. Complainant never talked with anyone or informed PECO to change from the Company to a different provider of generation service.  Tr. 6. 

4. Complainant does not recall ever volunteering for a promotional or pilot program with a different energy supplier.  Tr. 7.

5. Complainant alleged notice of a charge from a different supplier occurred in August 2007.  Tr. 7-8.

6. Complainant received notice of a different supplier charging for electric generation service by talking with a PECO representative in August 2007 regarding his billed amount being high.  During this conversation Complainant learned about another supplier that billed him for electric generation service.  Tr. 8.

7. Complainant filed a complaint with the PUC after his conversation in August 2007 when he discovered there was another supplier of electric service that billed him.  Tr. 8.

8. Complainant stated PECO did not provide any written documents to show that he switched to a different supplier.  Tr. 9.

9. Complainant’s wife paid the bills for their PECO account in 1999.  Tr. 10.

10. Complainant did not check his bills from 1999 to 2007.  Tr. 11.

11. Mr. Anthony Costello has been employed by PECO for twenty years and currently works as a regulatory assessor.  Tr. 13.

12. The job of a regulatory assessor is to respond to both informal and formal customer complaints filed with the PUC and to appear at formal hearings as a custodian of records.  Tr. 14.

13. Mr. Costello characterized the payment history of the Complainant’s account as frequently providing payment but not satisfying the billed amount.  Tr. 15 and PECO Exhibit 1.

14. Complainant’s total balance due is $1,695.11 which included a supplier charge in the amount of $303.22.  Tr. 16 and 25-26.

15. The $303.22 charge originated from Total Gas & Electric (PA), Inc. as the supplier of generation service.  Tr. 16.
16. PECO’s records indicate the Complainant switched to Total Gas & Electric (PA), Inc. as the electric generation supplier (“EGS”) effective July 29, 1999.  Tr. 16.

17. The process used to switch to the EGS was through an electronic data interface (“EDI”).  Tr. 16.

18. PECO was notified of the switch electronically that either a contract was signed or that a request was made by the customer to receive service from another supplier through an EDI.  The notice to PECO came from the EGS.  Tr. 16, 20-21.

19. PECO believed it was required to send a letter to the affected customer of a switch to an EGS.  The letter notified the customer that PECO received notice of a switch from the customer-contracted alternate supplier.  Tr. 20-21.

20. The process for switching after PECO obtained notice from the EDI was that PECO would send a notification letter to the customer regarding the switch and if the customer did not respond that the switch was errant or not desired, the new customer-selected supplier would provide generation service starting with the next billing cycle.  Tr. 21.

21. As a requirement of the customer choice program in Pennsylvania, PECO would have listed the EGS as a separate line item on a PECO bill.  Tr. 16-17.

22. The separate line item for the EGS would appear on the customer’s bill each month.  Tr. 17.

23. As part of the customer choice program, payments are prioritized with PECO charges paid first and then payments to an EGS.  Tr. 17.

24. A balance would accrue for the charges from the EGS if payments were not made for the entire amount due.  Tr. 17.

25. PECO believed that as part of the customer choice program, it was required to pay the EGS’s charges to the suppliers up front even if the payment received by the customer was insufficient.  Tr. 17.

26. PECO paid the EGS for the charges on the customer’s bill attributed to the generation service regardless of whether the Company received full payment from the customer for those same charges.  Tr. 17.
27. PECO does not have any document signed by the Complainant stating a request to be switched to an alternate generation supplier.  Tr. 21.

28. PECO does not have the notification letter corresponding to Complainant’s account because the occurrence of the switch in July 1999, is beyond the four year record retention required by the Company.  Tr. 22.

29. PECO’s supplier history shows an account 351940517078 with PECO corresponding to Complainant.  Total Gas & Electricity (PA), Inc. supplied electric generation service to the Complainant from July 29, 1997 to April 28, 2000 under the account 351940517078.  Tr. 23 and PECO Exhibit 3.

30. Complainant’s old account number 351940517078(pre-10/2006) corresponds to Complainant’s current account number 66461-01208 (post-10/2006) with PECO.  PECO updated its billing system in October 2006 which caused it to convert its old account numbers to new account numbers.  Tr. 23.

31. Complainant is the resident of record of each PECO account 35194051078 and 66461-01208.  Tr. 24.
DISCUSSION



The party filing the formal Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant disputes that he authorized an alternate supplier of electricity or EGS to provide service to his residence at 148 Viaduct Avenue, Downingtown, Pennsylvania.  Complainant maintains he did not discover there were EGS charges to his PECO account until August 2007 when he investigated why his outstanding balance for electric service was, in his opinion, too high.  PECO states that the Company paid the EGS for the generation service to the Complainant; and therefore PECO is requesting Complainant to pay for the accrued generation service balance still owed in the amount of $303.22.  Complainant draws the conclusion that the accrued charges from the EGS in the amount of $303.22 are not liable to him because he did not authorize the service corresponding to the charges.  Complainant has the burden of proving he is not responsible for the accrued charges for the EGS service in the amount of $303.22.    



Section 57.173 of Title 52 of the Pennsylvania Code states,

§ 57.173.  Customer contacts with EGSs.

When a contact occurs between a customer or a person authorized to act on the customer’s behalf and an EGS to request a change of the EGS, upon receiving direct oral confirmation or written authorization from the customer to change the EGS, the contacted EGS shall:
(1) Notify the EDC [electric distribution company]
 of the customer’s EGS selection by the end of the next business day following the customer contact.

(2) Upon receipt of this notification, the EDC shall send the customer a confirmation letter noting the proposed change of EGS.  The letter shall include notice of a 10-day waiting period in which the order may be canceled before the change of the EGS takes place.  The notice shall include the date service with the new EGS will begin unless the customer contacts the EDC to cancel the change.  The 10-day waiting period shall begin on the day the letter is mailed.  The letter shall be mailed by the end of the next business day following the receipt of the notification of the customer’s selection of an EGS.

52 Pa.Code § 57.173 (emphasis added).  
Complainant does not refute that his wife paid the PECO bills.  Tr. 10.  Complainant does not challenge whether his wife has the authority to act on behalf of his PECO account.  Complainant admitted he did not look at his PECO bills from 1999 to 2007.  (FOF 10).  Since Complainant did not look at the bills between 1999 and sometime in 2007, Complainant cannot have personal knowledge of the charges on his PECO bill in 1999 through 2000, the time of the disputed EGS charges.  Assuming that Complainant’s wife looked at the PECO bills during the period of 1999 through 2000 and thus has personal knowledge of the charges during that timeframe, Complainant does not present his wife as a witness to his dispute.  Complainant does not provide an exhibit of a PECO bill during the time frame at issue.  Complainant fails to produce a document or allege other communication with PECO to cancel services of an EGS pursuant to 52 Pa. Code § 57.173(2).  Complainant offers nothing outside of his word that he did not authorize service from an alternate generation supplier or EGS.
By comparison, PECO offers testimony of a practice in compliance with 52 Pa.Code § 57.173.  PECO provided a document showing an account number of Mr. Gregory Martin associated with an alternative supplier, Total Gas & Electric (PA), Inc.  PECO Exhibit 3.  Mr. Costello, PECO’s witness, testified that the account number on PECO Exhibit 3 is an old account number for Mr. Martin.  Tr. 23.

Furthermore, PECO’s witness testified that payment for services rendered was prioritized such that PECO obtained payment for its services first and then attributed any amount left as payment toward the services of the EGS.  Tr. 17.  Priority of payment is consistent with 66 Pa.C.S. § 2807(c)(3) which states,

§ 2807.
Duties of electric distribution companies


(c)
Customer billing.—Subject to the right of an end-use customer to choose to receive separate bills from its electric generation supplier, the electric distribution company may be responsible for billing customers for all electric services, consistent with the regulations of the commission, regardless of the identity of the provider of those services.

*    *    *

(3)  The electric distribution company shall not be required to forward payment to entities providing services to customers, and on whose behalf the electric distribution company is billing those customers, before the electric distribution company has received payment for those services from customers.

PECO has complied with the above Commission regulation.  PECO testified that it has paid for the services rendered to Complainant by the EGS.  Complainant does not dispute that services were not rendered by the EGS.  Complainant does not dispute that he consumed the rendered services by the EGS.  Complainant does not challenge the amount due and owed for the rendered service by the EGS.  Complainant only contends that he did not authorize the rendered services.  
I simply do not find that Complainant’s word is convincing to sustain his burden of proof; that is, evidence more convincing by the smallest degree than the evidence presented by PECO.  The necessary conclusion is that the Complainant failed to sustain his burden of proof in this proceeding.  
Complainant does not provide substantial evidence that the generation services supplied by Total Gas & Electric (PA), Inc. to his residential address were not authorized.  Finding that the Complainant authorized the services, and noting that the Complainant does not dispute he consumed the services; Complainant should pay for the rendered services.  

Mr. Martin is responsible for the amount of charges accrued and owed for service rendered by an EGS, Total Gas & Electric (PA), Inc., to 148 Viaduct Avenue, Downingtown, Pennsylvania in the amount of $303.22.  
Furthermore, sua sponte, Section 3314 of the Public Utility Code states,

§3314. Limitation of actions and cumulation of remedies

(a) General rule.—No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentions in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part. 
66 Pa.C.S. § 3314(a) (emphasis added).  The statute of limitations begins to run on the last day of the disputed billing period.  Duquesne Light Co. v. Pennsylvania Public Utility Comm’n, 611 A.2d 370, (Pa.Cmwlth. 1992).  The charges from the EGS were effective from July 29, 1999 to April 28, 2000.  See PECO Exhibit 3.  The statute of limitation tolled on April 28, 2003.  The formal Complaint brought by Mr. Martin is untimely.  However, PECO never raised this assertion as an affirmative defense or moved for a summary judgment or judgment on the pleadings.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. §§ 501 and 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
4. Complainant has failed to sustain his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Gregory Martin against PECO Energy Company at Docket No. C-20078485 is hereby dismissed.

2. That the Secretary Bureau mark this docket closed.

Dated:
April 4, 2008




_______________________________







Angela T. Jones







Administrative Law Judge

	�	Complainant used this name on the formal Complaint, however, during the evidentiary hearing it was established that the generation service was supplied by another supplier. 


	� 	Respondent used this date in its Answer.  The actual date established in the evidentiary hearing is April 28, 2000.


	� 	The figure provided as record testimony is $303.22.  There are two different figures given for the amount owed for electric supply charges.  This figure of $344.08 was in the pleadings, but was not provided under sworn testimony.  Therefore, the figure from the pleadings is noted but not used to determine the amount due and owed.


	� 	The electric distribution company in this dispute is PECO.
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