
BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Russel T. Lerch




:







:


v.





:

C-20077297







:

Verizon Pennsylvania Inc.



:
INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDING
On January 22, 2007, Russel T. Lerch (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (respondent), Docket Number C-20077297.  The Complaint alleged that a service outage took too long to be remedied and that complainant could not get high speed DSL service.

On February 15, 2007, respondent filed a timely Answer and New Matter (Answer).  The Answer denied the material averments of the Complaint.  Also on February 15, 2007, respondent filed a Preliminary Objection, endorsed with a Notice to Plead, and a letter request that the case caption be changed.

By Motion Judge Assignment Notice dated February 27, 2007, the parties were notified that Chief Administrative Law Judge Veronica A. Smith (Chief ALJ) was assigned to rule on respondent’s Preliminary Objection.

On March 5, 2007, complainant filed a letter addressed to Commission Secretary James McNulty.  The letter, dated February 27, 2007, responded to both respondent’s Preliminary Objection and the New Matter portion of respondent’s Answer.

On March 8, 2007, the Office of Consumer Advocate (OCA) filed a notice of its intervention in the case pursuant to its statutory authority.  71 P.S. § 309-4.
By Order Denying Respondent’s Preliminary Objection And Granting Request For Caption Change dated April 2, 2007 (Chief ALJ’s Order), the Chief ALJ denied respondent’s Preliminary Objection and granted respondent’s request to change the case caption to “Russel T. Lerch v. Verizon Pennsylvania Inc.”  The Chief ALJ’s Order also ordered respondent to contact complainant no later than April 18, 2007, to set a time, date, and place for a conference about resolving the case.  The Chief ALJ’s Order specified that the conference must take place no later than May 2, 2007, and that within 10 days following the conference respondent must submit a report on the outcome of the conference to Mediator Herbert R. Nurick.

On June 21, 2007, complainant filed an undated letter addressed to Commission Secretary James McNulty.  The letter described a meeting between complainant and representatives of respondent, presumably held in response to the Chief ALJ’s Order, and reiterated matters stated in the Complaint.
On August 24, 2007, complainant filed a letter dated August 21, 2007, addressed to Chief Administrative Law Judge Smith.  This letter also described the meeting that had taken place between complainant and representatives of respondent and again restated matters from the Complaint.
By memorandum dated September 21, 2007, Mediator Nurick confirmed that a report had been submitted to him in accordance with the provisions of the Chief ALJ’s Order.

By Telephone Hearing Notice dated October 3, 2007, an Initial Telephonic Hearing was scheduled for November 15, 2007, and the case was assigned to me.

By Corrected Hearing Notice dated October 4, 2007, the scheduled proceeding was changed from a telephonic to an in-person Initial Hearing.

As is my customary practice, I issued a Prehearing Conference Order dated October 3, 2007.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the complaining party’s burden of proof, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.
On October 15, 2007, respondent filed a Petition For Issuance Of Protective Order (Petition).  The Petition was granted and a Protective Order was issued dated October 16, 2007.
By e-mail sent at 12:18 p.m. on October 18, 2007, complainant requested that the in-person Initial Hearing be rescheduled.

By e-mail sent at 1:13 p.m. on October 18, 2007, counsel for respondent stated that respondent did not object to the granting of complainant’s request.
By Hearing Cancellation/Reschedule Notice dated October 18, 2007, the in-person Initial Hearing was rescheduled to January 8, 2008.
On November 1, 2007, complainant filed his Set I Interrogatories directed to respondent.

On November 7, 2007, respondent filed a Certificate of Service evidencing its having objected to complainant’s Set I Interrogatories, numbers 4, 9, 21 and 24.

On or about November 24, 2007, complainant filed a letter dated November 24, 2007, which was deemed to be a Motion to Compel (Motion) and answer to his Set I Interrogatories, number 24.
On December 3, 2007, respondent filed its answer (Response) to complainant’s Motion.
By Order Denying Motion To Compel dated December 4, 2007, complainant’s Motion was denied because his Set I Interrogatories, number 24 was neither relevant to the subject matter involved in the case nor did it appear reasonably calculated to lead to the discovery of admissible evidence.
The Initial Hearing convened as scheduled on January 8, 2008.  Complainant, respondent and OCA participated.  Complainant presented his own testimony.  Respondent presented the testimony of two witnesses and introduced into evidence its Exhibit 1 (Proprietary).  OCA presented no witnesses and introduced no exhibits into evidence.  A transcript of the proceeding containing 115 pages was produced.  At the conclusion of the Initial Hearing complainant stated that he wanted to submit a brief, and respondent and OCA then exercised their rights to submit briefs also.
By Briefing Order dated January 10, 2008, the dates for filing and serving both Main and Reply Briefs were established as February 29, 2008, and March 21, 2008, respectively.

On February 27, 2008, OCA requested, on behalf of all parties, that the date for filing of Main Briefs be extended by one week due to illness.  The request was granted.

Complainant, respondent, and OCA each timely filed a Main Brief.  OCA and respondent both timely filed a Reply Brief.  Complainant did not file a Reply Brief.

FINDINGS OF FACT

1.
Complainant is a residential telephone customer of respondent, receiving service at 247 Long Road, Palmyra, Pennsylvania 17078.

2.
Complainant reported a telephone outage to respondent on August 20, 2006 at approximately 6:40 p.m. from a public pay phone located at the Turkey Hill Minit Market in Campbelltown.

3.
At the time of complainant’s telephone outage on August 20, 2006, he did not own or have a cellular phone.

4.
Complainant’s rural telephone service has been very good, except for the outage that occurred on August 20, 2006.

5.
Complainant does not know when telephone service was actually restored to his residence because he did not attempt to use his telephone until Tuesday, August 22, 2006, at which time his service was working.

6.
Respondent’s witness, Christopher Gabner, is respondent’s local manager responsible for the maintenance of the entire outside plant (facilities) that serve complainant, as well as the technicians that responded to complainant’s trouble report on August 21, 2006.

7.
Mr. Gabner has worked for Verizon Communications for approximately 11 years.  He was a service technician for about three years, a construction splicer for five years, and a maintenance supervisor for three years.

8.
Respondent’s repair records, a/k/a trouble reports, are created when a customer calls into the repair line.  These records are kept in respondent’s repair database.

9.
According to respondent’s repair records, complainant first reported a no dial tone outage to respondent on August 20, 2006 at 6:41 p.m.

10.
Respondent dispatched a service technician to the complainant’s remote terminal on Monday morning, August 21, 2006.  Mr. Gabner accompanied the service technician to the remote terminal.

11.
An SLC-96 Remote Terminal is fed by a T1 line and splits the signal into 96 separate analog lines.  Each line is serviced by a channel card.  There are 24 channel cards in each bank of cards.

12.
SLC-96 remote terminals are quite reliable and are used extensively throughout the industry and by respondent.

13.
As soon as Mr. Gabner and the technician determined that there was an entire bank of 24 channel cards burned by a power surge, a second technician was immediately dispatched to help restore service.

14.
Respondent’s technicians switched the twenty-four telephone lines from the burned out bank of cards to a spare set of cards contained in the remote terminal.

15.
The switch was completed and service restored by 12:59 p.m. on Monday, August 21, 2006.

16.
The following day, August 22, 2006, respondent returned to the location, replaced the defective bank of channel cards, and moved the customers’ service back to the new bank of channel cards.

17.
There has been no other problem with complainant’s Remote Terminal besides this one isolated incident.

18.
In addition to complainant’s call on August 20, 2006 at 6:41 p.m., 33 other outage calls were received by respondent between 6:15 a.m. on Sunday, August 20, 2006, and sometime after the Monday repair was completed.

19.
Although a total of 34 calls were received, the maximum number of customers that could be out of service due to a defective bank of channel cards is 24.  This is because there was only one bank of 24 channel cards burned out, each channel card representing one telephone line.

20.
It is also possible that any one customer could have more than one line, meaning that the actual number of customers effected could be less than 24.

21.
The exact number of customers effected by the defective bank of channel cards in complainant’s remote terminal on August 20, 2006, is unproven.

22.
The fifteenth call to report an out-of-service situation resulting from the defective bank of channel cards in complainant’s remote terminal did not occur until 3:41 p.m. on Sunday, August 20, 2006.

23.
In the case of a major telephone outage, an alarm would typically be generated in respondent’s Network Operations Center.

24.
Alarm records are kept in respondent’s system for three months.

25.
An alarm record generated by the outage resulting from the defective bank of channel cards in complainant’s remote terminal in August of 2006, if any had been created, would have been routinely destroyed long before complainant filed his Complaint on January 23, 2007.

26.
Respondent’s witness Craig Harrington is a Senior Staff Consultant whose responsibilities are to monitor respondent’s broadband deployment to make sure it is in compliance with the requirements of Chapter 30 of the Pennsylvania Public Utility Code, and is the person who compiles and files the biannual reports regarding Chapter 30.

27.
Mr. Harrington was also involved in respondent’s implementation of the Bona Fide Retail Request Program (BFRR) in Pennsylvania.

28.
When complainant filed his formal Complaint, he did not have respondent’s broadband service at his residence.

29.
Complainant ultimately participated in respondent’s BFRR Program as an aggregator.

30.
Complainant has an MBA and is computer-literate.

31.
Complainant received a letter from respondent stating that, pursuant to his BFRR, respondent would provide DSL on or before June 20, 2007.

32.
Complainant testified that after he gained knowledge of the BFRR Program, the program worked very efficiently and very well.  (Tr. 23.)

33.
Complainant’s community met the BFRR threshold in June of 2007, and respondent is currently in the process of deploying DSL to his community.

34.
There is a wealth of information available to the public regarding the BFRR Program.  For example, respondent has established a BFRR website.  Respondent’s customers can also call the toll-free number listed on their telephone bill and service representatives who answer that line are trained to assist customers who are interested in DSL or broadband, and to advise those customers of the information contained on the BFRR website for those customers who do not have internet access.  They also offer to send out a BFRR form that can be mailed into respondent.  Respondent has also worked extensively with the Department of Community and Economic Development (DCED) and the DCED’s website has a link to respondent’s BFRR webpage.  The Commission’s website also describes the BFRR process.

35.
Respondent’s customers who go to respondent’s website are able to link to the BFRR webpage if they do a search for Bona Fide Retail Request, BFRR, DSL, broadband, high-speed internet, or a myriad of other key words.

36.
Respondent has had no other complaints from other customers about the availability of information regarding the BFRR Program.

37.
Respondent provides no residential services that offer speeds of 45 megabytes per second.

38.
Chapter 30 requirements are technology independent.  There are no requirements to provide fiber.

39.
Respondent’s Fiber Optic Service (FIOS) is a totally separate network from the traditional copper network.  Fiber is placed from the central office directly to the customer’s house.

40.
FIOS enables the customer to get dial-tone, voice service, high speed internet and video services.

DISCUSSION

As the proponent of a rule or order, that is, the party seeking affirmative relief from the Commission, complainant has the burden of proof in this matter.  66 Pa.C.S.A. § 332(a).
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Because complainant has failed to bear his burden of proof with respect to his allegations of inadequate service by respondent, the Complaint will be dismissed.
Complainant’s first allegation of inadequate service by respondent
 is that respondent took too long to remedy a service outage that occurred during the weekend of August 19-20, 2006.  The controlling law in evaluating this allegation is found in the Commission’s Regulations at 52 Pa.Code § 63.57(b).  This Regulation provides:
A public utility shall respond to and take substantial action to clear other out-of-service trouble, not requiring unusual repair, within 24 hours of the report, except for isolated weekend outages affecting fewer than 15 customers in an exchange or where the customer agrees to another arrangement.

It is noted that this Regulation does not require that the out-of-service trouble be cleared (fixed) within 24 hours of the report of trouble, even if the out-of-service condition occurs on a weekend and affects 15 or more customers.  What the Regulation requires is that the public utility “respond to and take substantial action” within 24 hours of the trouble report.
The undisputed evidence in this case establishes that complainant made a trouble report to respondent at 6:41 p.m. on Sunday, August 20, 2006, and that respondent had completed repairs sufficient to restore his service by 12:59 p.m. on Monday, August 21, 2006.  That is, only 18 hours and 18 minutes elapsed between the time complainant reported his trouble and the time it was fixed.  This is well within the parameters established by the Commission’s Regulation.  Even if the time is computed from a trouble report made by someone other than complainant, according to respondent the first call regarding this outage was received at 6:15 a.m. on Sunday, August 20, 2006
, it is still obvious that respondent responded to and took substantial action to fix the service outage by dispatching a service technician and a supervisor (later joined by a second technician) on Monday, August 21, 2006, in sufficient time to have service restored by 12:59 p.m.  Again, I emphasize that the controlling Regulation does not require that the “fix” be completed within 24 hours of the trouble report, only that the utility respond and begin to make necessary repairs within 24 hours.  All of the evidence adduced, and the reasonable inferences from that evidence, lead to the conclusion that respondent did not violate the controlling Regulation.

OCA finds fault with respondent’s position that the 24 hours clock contained in 52 Pa.Code § 63.57(b) does not begin to run until respondent receives the fifteenth trouble call.  However, this is a reasonable, pragmatic interpretation of the Regulation.  The Regulation, by its own terms, only starts the 24 hours clock if the weekend outage effects 15 or more customers.  Given that both original calls to report trouble and follow-up calls by the same customer count toward the number of trouble calls respondent counts, it is quite possible that a fifteenth trouble call may reflect an outage effecting less than 15 customers.  The Commission has determined that the expense of responding to and taking substantial action to fix an isolated weekend outage need not be incurred unless at least 15 customers are effected.  Only by waiting until the fifteenth trouble call is received can respondent know that perhaps 15 customers are effected, but certainly not more than 15.
Regarding high speed DSL service, complainant alleges inadequate service by respondent on two bases.  First, he contends that the availability of respondent’s BFRR program is not sufficiently publicized, and second, he objects that respondent’s DSL service does not provide speeds of 45 megabytes per second.
Respondent adduced uncontradicted evidence that there is a wealth of information available to the public regarding the BFRR Program.  For example, respondent has established a BFRR website.  Respondent’s customers can also call the toll-free number listed on their telephone bill and service representatives who answer that line are trained to assist customers who are interested in DSL or broadband, and to advise those customers of the information contained on the BFRR website for those customers who do not have internet access.  They also offer to send out a BFRR form that can be mailed into respondent.  Respondent has also worked extensively with the Department of Community and Economic Development and the DCED’s website has a link to respondent’s BFRR webpage.  The Commission’s website also describes the BFRR process.  Respondent’s customers who go to respondent’s website are able to link to the BFRR webpage if they do a search for Bona Fide Retail Request, BFRR, DSL, broadband, high-speed internet, or a myriad of other key words.  Complainant, who has an MBA and is computer literate could easily have found out about respondent’s BFRR Program through any of these sources of information.  Complainant’s opinion that the information about respondent’s BFRR Program is not sufficiently publicized is not evidenced.  Respondent proved that there are myriad easy to access sources for the information complainant sought.  Complainant has failed to prove inadequate service by respondent on this basis.
Respondent’s broadband responsibilities are established in Chapter 30 of the Pennsylvania Public Utility Code, 66 Pa.C.S.A. §§ 101 et seq.  The broadband service that respondent is obligated to provide is defined as “[a] communication channel using technology and having a bandwidth equal to or greater than 1.544 megabits per second (Mbps) in the downstream direction and equal to or greater than 128 kilobits per second (Kbps) in the upstream direction.”  66 Pa.C.S.A. § 3012.  Additionally, the statute expressly provides that “the local exchange telecommunications company does not have to provide fiber to the customer’s premises to furnish the requested advanced service.”
  66 Pa.C.S.A. § 3014(c)(4)(iv).  The fact that complainant desires a speed of 45 megabytes per second and the installation of fiber to his home does not mean that respondent’s failure to provide these attributes constitutes inadequate service.  Respondent does not provide residential service that offers speeds of 45 megabytes per second, nor is it legally required to do so.  Respondent’s FIOS, which provides fiber to the home, is not available in complainant’s geographic area, nor is it legally required to be.  Complainant has failed to prove that respondent is rendering inadequate service with respect to high speed DSL service.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.
2.
Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.
4.
A showing that the respondent public utility is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.
5.
A preponderance of the evidence is accomplished by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.
6.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

7.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
8.
Complainant failed to meet his burden of proof.

9.
Complainant did not prove that respondent violated any provisions of the Public Utility Code, Commission regulations or any Commission Order.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Russel T. Lerch against Verizon Pennsylvania Inc. at Docket Number C-20077297 is dismissed.
2.
That the record at Docket Number C-20077297 be marked closed.

Date: April 18, 2008
















Wayne L. Weismandel






Administrative Law Judge

�	As filed, the case caption was shown as Russel T. Lerch “et al”.


�	Filing the written Interrogatories violates the Commission’s Rules of Administrative Practice and Procedure.  See, 52 Pa.Code § 5.341(a).


�	This filing of a Certificate of Service rather than the objections themselves is the proper procedure.  See, 52 Pa.Code § 5.342(e).


�	Mr. Gabner originally testified that the call came in at 7:41 p.m. (Tr. 55, Exh. 1), however, I took judicial notice that the Exhibit indicated that the time zone listed was Eastern Standard Time, but, since the outage occurred on August 20, 2006, Harrisburg, Pennsylvania was actually on Daylight Savings Time.  This means that all times in the trouble report should actually be shown as one-hour earlier.


�	As a public utility, respondent is required to “furnish and maintain adequate, efficient, safe, and reasonable service.”  66 Pa.C.S.A. § 1501


�	A total of 34 calls were received by respondent regarding the subject service outage.  These calls were received between 6:15 a.m. on Sunday, August 20, 2006, and sometime after repairs were completed at 12:59 p.m. on Monday, August 21, 2006.  Inasmuch as some of these calls were probably made by the same customer either to advise that service was still out or to check on the progress of repairs, there is no direct correlation between the number of calls received by respondent (34), the maximum number of telephone lines impacted by the defective bank of channel cards (24), and the number of customers effected by the subject service outage (unknown, but possibly less than 24 due to one or more customers conceivably having more than one line).


�	In its Main and Reply Briefs OCA cites to numerous other Commission Regulations in an effort to establish that respondent did not render adequate service in responding to and repairing the service outage that affected complainant.  However, those Regulations are either inapplicable or so general that they must give way to 52 Pa.Code § 63.57(b) as the controlling law in this case.  Additionally, OCA’s “spoliation” argument regarding a supposed “alarm record” is a mere red herring, inasmuch as there is no evidence of record that an alarm was ever generated because of the service outage occurring as a result of the defective bank of channel cards in complainant’s remote terminal in August of 2006.


�	“Advanced service” is defined as “[a] retail telecommunications service that, regardless of transmission medium or technology, is capable of supporting a minimum speed of 200 kilobits per second (Kbps) in at least one direction at the network demarcation point of the customer’s premise.”  66 Pa.C.S.A. § 3012
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