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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Roslyn Williams (Ms. Williams or Complainant), filed on February 11, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on January 30, 2008, in the above-captioned proceedings.  No Replies to Exceptions were filed. 
I.  Background



On September 10, 2007, Ms. Williams filed a formal Complaint (Complaint) 
 against PECO Energy Company (PECO), alleging that there were incorrect charges on her bill.  Specifically, she alleged that a bill for electric service to 261 E. Slocum Street, 2nd Floor in Philadelphia (the Property) had been improperly transferred to her account.  Ms. Williams asked this Commission to “tell PECO that this is not my bill and I am not required to pay it.”

PECO filed its Answer on October 1, 2007, denying that there are incorrect charges on Complainant’s bill.  PECO alleged that Complainant established a service account in her name for the Property, and that “Complainant had service in her name for the period between December 17, 2003, and September 27, 2006.”  Ans. at ¶ 4.  PECO further alleged that a balance of $3,712.91 for service rendered to the Property was transferred to another account in Ms. Williams’ name on or about December 18, 2006.  Id.  PECO claimed that Ms. Williams is responsible for this balance.  Id.


By letter dated October 22, 2007, the Complainant: (1) informed the ALJ that she would like to have a subpoena issued for Cymara Watson and (2) provided a different telephone number where she could be contacted for the telephonic hearing scheduled for November 29.  On October 29, 2007, the ALJ sent the Complainant a response which directed her to file an application for subpoena consistent with the requirements listed in 52 Pa. Code § 5.421. 



By letter dated November 8, 2007, the Complainant again asked the ALJ to issue a subpoena to Cymara Watson.  This letter alleged that Ms. Watson “has details as to how my identity was used and who used it.  She can also testify how the mail was put up and how I was kept in the dark about PECO invoices.”  By letter dated November 20, 2007, the ALJ informed Ms. Williams that she could not issue a subpoena because the Complainant had not served Ms. Watson with the application as required by 52 Pa. Code § 5.421.  The ALJ further advised the Complainant that Ms. Watson could testify without the subpoena if she agreed to do so.



A telephonic hearing was held on November 29, 2007.  PECO was represented by counsel, who presented the testimony of Anthony Costello (a regulatory assessor for PECO) and introduced three exhibits.  The Complainant appeared pro se and presented the testimony of Cymara R. Watson.  The Complainant introduced no exhibits.  The hearing resulted in a transcript of 65 pages.  

At the hearing, Ms. Williams claimed that she had provided PECO with the numbers of police reports she filed concerning a claim of identity theft.  She claimed she could not locate those numbers, because she was in the process of closing her business and moving to Virginia.  She asked PECO to provide those numbers to her, so she could obtain copies of the police reports.  PECO agreed to do so.  PECO also agreed to reconsider its position upon receipt of the police reports.  The parties agreed that they would submit a certificate of satisfaction to the ALJ if this process resulted in the resolution of this proceeding on or before January 14, 2008.  By electronic mail, counsel for PECO informed the ALJ that the requirements had not been met.

In her Initial Decision issued on January 30, 2008, ALJ Colwell found that Ms. Williams failed to meet her burden of proof.  She found that PECO’s actions were consistent with its own policies in initiating service and were generous by offering payment arrangements, even when prior arrangements were not kept.  I.D. at 8.  ALJ Colwell also found that Ms. Williams produced no police reports supporting her claim that an unknown and unauthorized party placed the account in her name.  Id.  The ALJ dismissed the Complaint with prejudice.  Id
Ms. Williams filed Exceptions on February 11, 2008.  No Replies to Exceptions were filed.

II.  Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  A “litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).  
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the respondent. If the evidence presented by the respondent is of co-equal weight, the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.   

 HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=0d7e78528297490763e78babd487bc42&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2006%20Pa.%20PUC%20LEXIS%20102%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b66%20Pa.%20Commw.%20282%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=9&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=44d0f4cf51bc1159652e85695542a09d" Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d 501 Pa. 443, 461 A.2d 1234.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission. Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).    


The ALJ made twenty-eight Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Ms. Williams established a prima facie case.  The Complainant’s dispute concerns a bill of $3,712.91 for electric service to the Property during the period 2003-2006.  Ms. Williams testified that the Property is an apartment in a building she owns.  Tr. 10.  Ms. Williams has a separately-metered account for the public lighting to common areas in this building.  Id.  
Ms. Williams’ name was on the account for the Property for a period of approximately six months, when she was renovating the building some twelve years previously.  Tr. 11.  Following the renovation of the building, Ms. Williams’ daughter, Cymara Watson, moved into the Property.  Ms. Watson lived in the Property on and off from 1993 or 1994 until September 2007.  Tr. 16-17.  She had a one-year lease which terminated and became a month-to-month lease.  Tr. 21.  The electric service for the Property during this period was originally placed in Ms. Watson’s name.  Tr. 17.   It was subsequently placed in the name of Warren Hall (Ms. Watson’s boyfriend).  Id.  During the period 1993-2007, Ms. Watson testified that service was in her name “a few times” and in Mr. Hall’s name “a few times.”  Tr. 29.   Ms. Watson testified that she did not know anything about the electric service to the Property being placed in the Complainant’s name in 2003.  Tr. 15.
PECO successfully rebutted this prima facie case.  Based on his review of PECO’s records, Mr. Costello testified that a person came into PECO’s office on December 17, 2003, to request electric service to the Property.  Tr. 32.  That person provided the PECO representative the correct account number for an active account in Ms. Williams’ name at 1902 Conlyn Street in Philadelphia.  Tr. 32 and 43.  In accordance with company guidelines, the individual requesting service also was asked to provide her social security number, which she did.  Tr. 33.  Mr. Costello stated that the person purporting to be Ms. Williams produced a social security card documenting Ms. Williams’ social security number.  Tr. 45.
Mr. Costello further testified that the mailing address on the account during the period in question was 46 Maplewood Drive in Philadelphia.  Tr. 33.  Ms. Williams owned that property.  Tr. 9-10.  This was the same mailing address on the account for public lighting at the building in which the Property is located.  Tr. 35.  
No complaints were received from Ms. Williams regarding bills sent to this address during the period 2003-2006.  In fact, Mr. Costello testified that PECO and the Complainant entered into three payment agreements for the Property during the period 2004-2006.  Tr. 33.  These payment agreements were not kept.  Id.  Several payments were made on the account during 2005 and 2006, Tr. 33 and PECO Ex. 1, but the record does not indicate who made these payments.  In early 2005, Ms. Williams unsuccessfully applied for the CAP program at the Slocum Street address.  Tr. 40.  On December 18, 2006, the outstanding balance on the account ($3,712.91) was transferred to Ms. Williams’ account at 46 Maplewood Drive in Philadelphia.  Tr. 37; Ex. 3.  
Ms. Williams disputed this transfer beginning on February 5, 2007.  Tr. 38.  According to PECO’s witness, Ms. Williams claimed that she was the victim of identity theft (i.e., that an unauthorized, unknown third party placed the account in her name on December 17, 2003).  Tr. 39.  PECO’s witness explained that PECO requested documentation from Ms. Williams to support her claim.  Specifically, PECO requested a copy of the lease for the Property, a police report, and/or similar documentation of her identity theft claim.  Id.  PECO received a copy of the lease to Ms. Watson that had expired years before and now renewed on a month-to-month basis.  PECO also received numbers pertaining to police reports filed by Ms. Williams, but did not receive copies of the police reports regarding identity theft.  Tr. 39.  PECO’s policy is that it is up to the customer to substantiate her claim of identity theft; PECO does not secure these police reports itself.  Tr. 51.  
As stated previously, if a respondent rebuts a complainant’s prima facie case, the Complainant must introduce additional evidence to overcome the respondent’s case.  Ms. Williams did not do so.  Therefore, she did not satisfy her burden of proof.  Based on our review of the record, it is clear to us that the preponderance of the evidence favors PECO’s position that Ms. Williams is responsible for the amount in dispute.
Ms. Williams’ Exceptions provide no basis for modifying the ALJ’s Initial Decision.  Her Exceptions contain certain assertions of fact contradicting the testimony of PECO’s witness.  The record in this matter is closed, and we will not consider any Exceptions that seek to introduce new facts into the record.  52 Pa. Code § 5.431(b).
Ms. Williams’ Exceptions also demand copies of documents (such as the three payment agreements between the Complainant and PECO) that Mr. Costello discussed in his testimony, but did not produce at the hearing.  Ms. Williams suggests that PECO failed to prove its case by not producing these documents.
We will not reverse the ALJ on this basis.  Ms. Williams had an opportunity to seek pertinent documents from PECO during discovery.  In addition, Ms. Williams had an opportunity to testify regarding these documents at the hearing, and was permitted to question Mr. Costello about these documents at the hearing.  Although PECO’s case would have been stronger if these documents had been introduced into the record, PECO’s failure to produce these documents at the hearing was not fatal to its defense of the Complaint.   
Finally, Ms. Williams’ Exceptions fault PECO for failing to return to her, after the hearing, the numbers of the police reports pertaining to her claims of identity theft.  We will not reverse the ALJ on this basis.  PECO’s actions did not prejudice the Complainant’s ability to prepare her case.  Ms. Williams gave the numbers of those police reports to PECO in the first place.  Moreover, Ms. Williams filed the original police reports.  We are not convinced that she was unable to obtain the pertinent police reports without the numbers she provided to PECO.  Significantly, the Complainant was advised by PECO in April, 2007, that she should provide a copy of the police reports to PECO.  The hearing in this case was not held until November 29, 2007, and it could have been continued if additional time was necessary for Ms. Williams to obtain the necessary police reports.  Ms. Williams had ample opportunity to obtain the documents necessary to prove her case at the hearing.  We will not reverse the ALJ based on the actions of PECO following the hearing.
III.  Conclusion
Based upon the foregoing discussion, we shall deny Roslyn Williams’ Exceptions and adopt the ALJ’s Initial Decision to the extent consistent with the foregoing discussion; THEREFORE,

IT IS ORDERED: 



1.
That the Exceptions of Roslyn Williams to the Recommended Decision of Administrative Law Judge Susan D. Colwell are denied.


2.
That the Formal Complaint of Roslyn Williams against PECO Energy Company is dismissed with prejudice.  

3.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted, consistent with this Opinion and Order.

4.
That this proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 1, 2008

ORDER ENTERED:  May 2, 2008
� 	Ms. Williams previously filed an informal complaint with the Bureau of Consumer Services.  By decision dated August 11, 2007, in BCS Case No. 002244231, BCS denied the informal complaint.  Ms. Williams timely appealed that decision.
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