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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Maureen Christian (Complainant), filed on April 14, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, which was re-issued March 27, 2007, in the above captioned proceeding.  Reply Exceptions were not filed.
History of the Proceeding


On November 1, 2006, Ms. Maureen Christian (Complainant) filed a Formal Complaint alleging that, after she moved, Duquesne Light Company (Duquesne or DLC) improperly treated her as a new applicant and rejected reinstatement of her electric service at her new residence.
  The Complainant requested that electric service be reinstated at her new residence and that Duquesne re-enroll her into its Customer Assistance Program (CAP).  On November 22, 2006, Duquesne filed an Answer to the Complaint denying the allegations therein.  Additionally, Duquesne claimed that it properly discontinued electric service per the Complainant’s request and that it properly denied the application for new service because of the delinquent balance on the account.  Duquesne Answer at 1, 2.


An evidentiary hearing was held on January 5, 2007, before ALJ Meehan.  The Complainant appeared pro se, and Duquesne was represented by counsel.  The record consists of a fifty-seven page transcript and a total of twelve exhibits.


By Initial Decision issued March 7, 2007,
 ALJ Meehan dismissed the Complaint concluding that the Complainant failed to satisfy her burden of proof.  As previously stated, the Complainant filed Exceptions on April 14, 2007.
Discussion


Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa PUC, 625 A.2d 741 (Pa Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa PUC, 485 A.2d 1217 (Pa Cmwlth. 1984).


In the Initial Decision, the ALJ made twenty-five Findings of Fact and reached four Conclusions of Law.  We shall adopt and incorporate them, herein, by reference, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.


A review of the pertinent facts surrounding the Complaint will prove instructive.  The Complainant currently resides on Ohio Street in Pittsburgh, Pennsylvania, and is a County Section 8 tenant.  Prior to moving into her current residence, the Complainant resided on Twenty-Fifth Street, in Front, McKeesport, Pennsylvania, and was an electric customer of Duquesne.   Tr. at 6, 7.


The record reflects that, in anticipation of her relocation, the Complainant applied for her current apartment on May 31, 2006.  The Complainant was advised by the property owner that she would be placed on a waiting list.  Complainant Exh. No. 1.  The Complainant signed the lease for her new residence in early August 2006 and applied for electric service from Duquesne on August 10, 2006.  Tr. at 7, 21, 29.



The Complainant’s lease at the Twenty-Fifth Street address ended on July 1, 2006, and she requested that Duquesne discontinue electric service to that residence on June 29 or June 30, 2006.  The Complainant testified that she notified Duquesne that she would provide her new address when she obtained it and was told by the Company that such notice would be sufficient.  As a result of the requested service discontinuance, Duquesne also removed the Complainant as a participant in the CAP program.  The Complainant also stated that the Company said it would restore her electric service when she provided her new address.   Tr. at 7, 36.


Duquesne took a final reading of the Complainant’s Twenty-Fifth Street address on June 29, 2006, and issued a final bill for $350.94, with a due date of July 20, 2006.  The Complainant made a payment on July 20, 2006 in the amount of $10.00, which brought the balance to $340.94.
  Tr. at 25-26; DLC Exh. 1 and 2.


As noted, on August 10, 2006, the Complainant completed an application for electric service to her new residence.  Duquesne issued a Credit Letter of Denial informing the Complainant that she would first have to pay the full amount of the outstanding balance of $340.90 from her Twenty-Fifth Street address before she received electric service at her new address.  Tr. at 29-30; DLC Exh. 3 and 4.  Duquesne testified that its policy is that any portion of a final bill issued to a customer that becomes past due must be paid in full if the customer applies for electric service at a later point in time.   Tr. at 33.  


The Complainant next contacted Duquesne’s CAP program office on August 10, 2006, and was instructed to pay one-half of the past-due, final balance, approximately $170.47, to begin receiving service at her new address.  Tr. at 42.  


In her Exceptions, the Complainant restates the reasons for filing her Complaint and also submitted a chronological history of the proceeding.  The Complainant states that she met her burden of proof, that she was a customer in good standing, and that there should have been no problem with having service restored at her new residence, as a CAP customer.  Exc. at 4 – 6.


We do not agree with the ALJ’s decision to dismiss the Formal Complaint.  I.D. at 1.  We believe that the Complainant met her burden of proof regarding service reinstatement and enrollment into the Company’s CAP program.  We are also of the opinion that the Company failed to follow its Universal Service Program guidelines by denying the Complainant re-enrollment into its CAP program.


With regard to service reinstatement, as noted, Duquesne testified that its policy is to require that any portion of a final bill issued to a customer that becomes past due must be paid in full if the customer applies for electric service at a later time.          Tr. at 33.  


Section 56.16 of the Commission’s Regulations, 52 Pa. Code § 56.16, states in pertinent part:

(a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a non-ratepayer occupant, specifying the date on which it is desired that utility service be discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.

(b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.


We note that Duquesne’s application of its policy in this proceeding is inconsistent with Section 56.16 of our Regulations.  The Company should have given significant weight to Section 56.16(b), as quoted above and transferred the unpaid balance to the Complainant’s new residential account without requesting either full or partial payment for reinstatement of service.  We agree with the Company, however, that the Complainant is responsible for the balance due, but only within the context of Duquesne’s CAP program as discussed below.  



With regard to Duquesne’s requirement for the Complainant to pay one-half of the balance due before it turned on electricity to her new address, we are of the opinion that since the Complainant met the requirements of Section 56.16(a), and still met the CAP income standards, that Duquesne should have transferred her service to the new address and enrolled her into the CAP Program.  By doing so, Duquesne would have carried the Complainant’s arrearage over to her new residential account and continued billing her under the CAP rate.  Additionally, there is no provision in Duquesne’s Universal Service and Energy Conservation Plan that would require the Complainant to pay any part of her unpaid balance to obtain service as a CAP customer.



Duquesne explained that in the Chapter 14 Implementation Order, the Commission clarified that a customer remained a customer only until a final bill was due and payable.  Tr. at 53-54; See Chapter 14 Implementation Order, Docket No. M 00041802F0002 (March 4, 2005).  Duquesne averred that since the Complainant’s final bill was due and payable on July 20, 2006, her status changed from customer to applicant after that day.  Tr. at 54.  Additionally, according to Duquesne, pursuant to 52 Pa. Code § 56.35, it may require the payment of any outstanding residential account which has accrued over the preceding four years as a condition of furnishing residential service.  Tr. at 54.  We agree with Duquesne’s classification of the Complainant as an applicant; however, the Company’s reliance on 52 Pa. Code § 56.35 is misplaced, because it has been superseded by 66 Pa. C.S. § 1407(c)(2)(iii).


Section 1407(c)(2)(iii) permits the Company to request full payment of any reconnection fees, together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal poverty level.  The Complainant was a CAP customer prior to her relocation which, pursuant to the Company’s guidelines, places her income below 150% of the Federal poverty level.  Accordingly, even if the Complainant did not qualify for re-enrollment into Duquesne’s CAP program, the largest amount due toward repayment of the arrearage would be 1/24th of $340.94 or $14.21 per month, plus her current bill.


Within the context of this proceeding, it is clear that the Complainant’s status is that of an applicant.  The Complainant was enrolled in the Company’s CAP program prior to her requesting service discontinuance on June 29, 2006.  Accordingly, the Complainant should have been treated as an applicant applying for re-enrollment into the CAP program, subject to income verification, not as an applicant applying for service under the Company’s full tariff rate.



Duquesne has made a somewhat myopic interpretation of the Chapter 14 Second Implementation Order, Docket No. M-00041802F0002 (September 12, 2005) and 52 Pa. Code § 56.35 by not taking the Complainant’s prior status as a CAP customer into consideration.  In doing so, the Company also failed to follow the guidelines of its      own USP.    



Under the Termination and Default section of Duquesne’s USP, if a CAP account is terminated, a customer must pay all of his or her missed CAP payments
 plus a reconnection fee to maintain the customer’s status in the program.  Additionally, the USP states that if a CAP account is terminated and the customer does not seek restoration of service for more than two weeks after termination, the customer must re-apply for admission into the CAP program.



It should be noted that Duquesne’s USP requirement for full payment of all missed CAP payments, plus a reconnection fee for re-enrollment into the CAP program, is inconsistent with the Restoration Provisions of our Final Investigatory Order Customer Assistance Programs: Funding Levels and Cost Recovery Mechanisms, Docket No.      M-00051923, 2006 Pa. PUC LEXIS 108, *92 – 93 (December 18, 2006) (Final Investigatory Order).  In our Order, we stated that, “[r]equiring reconnection based upon payment of missed CAP payments instead of a percentage of the arrearage violates 66 Pa. C.S.§ 1407(c).  Reconnection of service is governed by Section 1407, and nothing in Chapter 14 indicates that CAP customers are excluded from this rule.”  2006 Pa. PUC LEXIS 108, *93.  Therefore, based upon the Complainant’s income, the proper amount of payment due prior to service implementation at her Ohio Street address, would be one-twenty fourth of the $340.94 or $14.21.  66 Pa. C.S. § 1407(c)(2)(iii).


Additionally, the record in the instant case does not support a finding that the Complainant defaulted on her CAP program payments; therefore, Duquesne should not have required that she make a lump sum payment of any missed CAP program payments to obtain service.  However, as previously noted, the record does support the Complainant’s absence from the Program for more than two weeks.  Because the Complainant’s absence from the Program exceeded two weeks, pursuant to the USP, the Complainant had to apply to re-enroll into the Program.


The only requirement in Duquesne’s USP applicable to the Complainant deals with the length of time she was not a customer, from June 29, 2006 until she reapplied on August 10, 2006, which exceeds the two-week period allowed by the USP.  The Complainant did comply with Duquesne’s USP and re-applied for enrollment into the CAP program only to be told she needed to pay one half of the Twenty-Fifth St. address account arrearage.  Tr. at 42.  The Company verified the Complainant’s income level and family size and determined that she was CAP eligible.  DLC Exh. No. 5.  Because the Complainant had been a CAP customer, whose service was not terminated for defaulting on CAP payments and Duquesne verified her current eligibility to be re-enrolled in that program, the Company inappropriately denied her service application and CAP enrollment.
Conclusion


Upon review and consideration of the record established in this proceeding, and based on the foregoing discussion, we shall grant the Complainant’s Exceptions.  Accordingly, we shall reverse the Initial Decision of ALJ Meehan; THEREFORE,


IT IS ORDERED:
1.
That the Exceptions filed by Maureen Christian to the Initial Decision of Administrative Law Judge Robert P. Meehan, are granted, consistent with this Opinion and Order.
2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan is reversed consistent with this Opinion and Order.  
3.
That Duquesne Light Company shall concomitantly consider an applicant’s Customer Assistance Program eligibility and rate schedule eligibility upon application for service.
4.
That Duquesne Light Company shall contact Maureen Christian, within five (5) days of entry of this Opinion and Order, to inquire if she still requires service and, if so, Duquesne Light Company shall verify Ms. Christian’s eligibility to enroll in its Customer Assistance Program as part of the application process.

5.
That, if Maureen Christian requests re-initiation of service, Duquesne Light Company shall verify her eligibility for enrollment into its CAP program and Duquesne Light Company shall amortize the outstanding balance according to 66 Pa. C.S. § 1407(c)(2)(iii).

6.
That this proceeding be marked closed.
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 1, 2008
ORDER ENTERED:  May 5, 2008
	� 	This Formal Complaint stems from a Bureau of Consumer Services (BCS) decision on an Informal Complaint at BCS Case. No. 2126762.


	� 	The Initial Decision was originally issued by the Commission on March 7, 2007; however, since the Complainant’s copy was returned to the Commission as unclaimed and unable to forward, it was re-issued on March 27, 2007.


	� 	The final bill amount was $1.56 for service at the Complainant’s residence and the total outstanding balance is $340.94.  Complainant’s Exh. No. 3. 


	� 	Duquesne’s USP 2008 – 2010, outlines its Customer Assistance and Referral Evaluation Services Program (CARES), its Hardship Fund, its Smart Comfort or Low-Income Usage Reduction Program (LIURP), as well as its CAP program.


	� 	In addition to missed CAP payments, service termination may commence if an alternate supplier with higher energy costs is chosen by the customer or if the customer’s base load usage exceeds 500kWh after enrollment and the LIURP program is not considered.  USP at 4, 5.
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