BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Julia Jackson
 




fillin "Complainant's name" \d "":








:



v.





:

F-02211726fillin "Docket No." \d ""







:

PPL Electric Utilities Corporation
:
INITIAL DECISION 
Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING



This decision denies a complaint that Julia Jackson (Complainant) filed with this Commission on July 30, 2007 against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent had improperly and incorrectly billed her for electric service and requesting that the Commission order the amount due on her account adjusted accordingly. The Respondent filed an answer to the complaint on August 31, 2007 denying that the Complainant was entitled to any adjustments to her account balance and requesting that the Commission deny and dismiss the complaint.




By notice dated September 17, 2007, the Commission scheduled this matter for a telephonic hearing on November 1, 2007 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on September 24, 2007.  On October 24, 2007, the Complainant requested in writing that I reschedule the November 1 hearing because she was relocating her family on that date.  By notice dated October 25, 2007, the Commission rescheduled this matter for a telephonic hearing on December 18, 2007.  I conducted a telephonic hearing on December 18, 2007 at 10:00 a.m. as scheduled.  The Complainant failed to appear for that hearing.  I attempted to call the Complainant at approximately 10:00 a.m. at the telephone number listed on the October 25, 2007 telephonic hearing notice and the complaint but received a message that the telephone service at that number had been disconnected.




Upon commencement of the hearing, Andrew H. Ralston, Jr., Esquire, representing the Respondent, moved to dismiss the complaint for lack of prosecution.  (N.T. 5)  I advised Mr. Ralston that I would take his motion under advisement.  (N.T. 6)



On December 18, 2007, the Complainant submitted a written request to reschedule this case for a hearing.  In her request, the Complainant alleged that she was at the Commonwealth Keystone Building on the date of the hearing and talked to members of the staff of the Office of Administrative Law Judge in Harrisburg.  The Complainant mistakenly believed that the hearing was to be in person rather than telephonic.  I confirmed that members of the staff for the Office of Administrative Law Judge in Harrisburg had talked to the Complainant on December 18, 2007 at the approximate time of the hearing. 




By notice dated January 3, 2008, the Commission rescheduled this matter for a telephonic hearing on February 21, 2008 at 10:00 a.m.  I conducted a telephonic hearing on February 21, 2008 at 10:00 a.m. as scheduled.  The Complainant appeared and testified.  Kimberly G. Krupka, Esquire represented the Respondent, which presented one witness and sponsored three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of fifty-seven pages.  The record closed on April 2, 2008, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.   

FINDINGS OF FACT



1.
The Complainant is Julia Jackson.  (N.T. 13-14)



2.
The Complainant currently resides at 206 South Harrisburg Street, Enhaut, Pennsylvania.   (N.T. 14)


3.
The Complainant has lived at 206 South Harrisburg Street for approximately two months.  (N.T. 14)



4.
The Complainant previously resided at 1244 Walnut Street, Harrisburg, Pennsylvania from approximately November 2006 to November 2007.  (N.T. 14)



5.
The Complainant was incarcerated in Dauphin County prison from May 2004 to March 2006.  (N.T. 16)



6.
Prior to being incarcerated, the Complainant resided at 265 Second Street, Highspire, Pennsylvania for approximately eight years.  (N.T. 16)



7.
The Respondent is PPL Electric Utilities Corporation.  (N.T. 16)



8.
The Complainant established service with the Respondent when she moved into 265 Second Street.  (N.T. 16-17)


9.
When the Complainant established service with the Respondent at 1244 Walnut Street, the Respondent transferred the unpaid account balance for the account for 265 Second Street to the account for 1244 Walnut Street.  (N.T. 17-18)



10. 
When the Complainant moved to 206 South Harrisburg Street, service with the Respondent was established in her landlord’s name.  (N.T. 19-20)



11.
The Complainant is not currently a customer of the Respondent.  (N.T. 20)



12.
The Complainant disputes the amounts that the Respondent has billed her for electric service to the 265 Second Street residence.  (N.T. 19-22)



13.
The Complainant does not dispute the amounts that the Respondent has billed her for electric service to the 1244 Walnut Street property.  (N.T. 22-23)



14.
On January 6, 2004, the Complainant contacted the Respondent and alleged foreign wiring at the 265 Second Street residence.  (N.T. 33)



15.
On January 12, 2004, the Respondent’s employees went to the 265 Second Street residence to investigate the Complainant’s foreign wiring allegations but the Complainant was not home.  (N.T. 33)



16.
On February 11, 2004 the Respondent’s employees went to the 265 Second Street residence to investigate the Complainant’s foreign wiring allegations.  (N.T. 34)



17.
On February 11, 2004, the Respondent’s employees conducted a foreign wiring investigation of the 265 Second Street residence and determined that the Complainant’s dryer continued to operate after the Respondent’s employees disconnected and removed the electric meter for that residence.  (N.T. 34)



18.
On April 7, 2004, the Respondent’s employees completed their foreign wiring investigation and concluded that there was no foreign wiring at the 265 Second Street residence.  (N.T. 34-35)



19.
The Complainant filed a complaint against the Respondent on April 23, 2003 that the Commission docketed at C-20030104.  (PPL Ex. 6)


20.
In the complaint docketed at C-20030104, the Complainant alleged that there was foreign wiring present at the residence at 265 Second Street.  (N.T. 35-36, PPL Ex. 6)


21.
The Commission conducted a hearing on November 5, 2003 on the complaint docketed at C-20030104.  (PPL Ex. 6)



22.
At the November 5, 2003 hearing on the complaint docketed at C-20030104, the Complainant presented sworn direct testimony but refused to answer the Respondent’s questions on cross-examination despite warnings from the presiding officer that her refusal would prejudice her case.  (PPL Ex. 6)



23.  
The Complainant left the November 5, 2003 hearing on the complaint docketed at C-20030104 at the start of the Respondent’s case.  (PPL Ex. 6)



24.
By initial decision issued September 16, 2004, Administrative Law Judge (ALJ) Kandace F. Melillo ordered the Complainant’s complaint docketed at C-20030104 against the Respondent dismissed with prejudice.  (PPL Ex. 6)  



25.
By order entered November 1, 2004, the Commission dismissed the Complainant’s complaint docketed at C-20030104 against the Respondent with prejudice.  (PPL Ex. 5)



26.
The Complainant has a final unpaid balance for the account for the residence at 265 Second Street of $3,724.16.  (N.T. 37-38, PPL Ex. 7)



27.
The Complainant has made no payments on the unpaid balance for the account for the residence at 265 Second Street since May 2003.  (N.T. 38-40)

DISCUSSION
The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainant alleges that the Respondent improperly and incorrectly billed her for electric service.



Before addressing the merits of the case, there are two preliminary matters that I will address.  I will first address the scope of this proceeding.  During her testimony, the Complainant testified regarding an account that the Respondent established in her name for 2701 Derry Street, Harrisburg.  The Complainant alleged that she never resided at that address.  Counsel for the Respondent moved to dismiss any claims regarding the account for 2701 Derry Street since the Complainant’s complaint did not assert a dispute regarding the account for the 2701 Derry Street address.  (N.T. 27)  The Respondent was, therefore, not prepared to address any allegations regarding that account at the February 21 hearing.  I advised the Respondent’s counsel that I would take her motion under advisement.  (N.T. 27)  I will grant the Respondent’s motion.



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  In this case, the Complainant’s complaint does not make any allegations regarding the account for 2701 Derry Street.  The complaint only makes allegations regarding the accounts at 1244 Walnut Street and 265 Second Street.  The Respondent could not reasonably conclude from the allegations in the complaint that the Complainant disputed the amounts due for the account for 2701 Derry Street.  I conclude that the Respondent did not have reasonable notice that the account for 2701 Derry Street would be the subject of this proceeding.  Therefore, this decision will not address any claims regarding the account for 2701 Derry Street.  The Complainant may address her dispute regarding the account for 2701 Derry Street in a separate proceeding. 


The second preliminary matter I will address is the admission of the Respondent’s exhibits.  At the start of the Respondent’s case, I asked the Complainant if she had received copies of the Respondent’s proposed exhibits.  The Complaint stated that she had received the exhibits.  (N.T.  30)  However, when the Respondent’s counsel moved for admission of the exhibits, the Complainant stated that she had not received the exhibits sent to her by the Respondent’s counsel on February 14, 2008.  (N.T. 45-46)  The Complainant had received the Respondent’s proposed exhibits sent December 11, 2007 in advance of the December 18, 2007 hearing.  (N.T. 45-46)  Since three of the exhibits that the Respondent’s counsel moved for admission at the February 21, 2008 hearing were identical to those already in the possession of the Complainant, I admitted those three exhibits into the record.  (N.T. 49-51)  Since the Complainant had not received the other three exhibits that Respondent’s counsel moved for admission at the February 21, 2008 hearing, the Respondent’s counsel withdrew her request to admit those exhibits.  (N.T. 49)  

Turning to the merits of the case, the Complainant contends that the Respondent transferred an amount from the Complainant’s account for the residence at 265 Second Street to the Complainant’s account for the residence at 1244 Walnut.  The Complainant contends that some of the amounts the Respondent transferred are invalid because foreign wiring was present at 265 Second Street.  The Complainant concludes that because there was foreign wiring present at 265 Second Street and the charges were invalid, the Respondent should remove them from her bill.  The Complainant’s arguments are without merit.  

 

The Complainant previously filed a complaint against the Respondent that the Commission docketed at C-20030104, contesting the charges on her electric bill and alleging foreign wiring for the account for the residence at 265 Second Street.  (N.T. 13, PPL Ex. 6)  The Commission did not rule in her favor.  ALJ Melillo issued an initial decision dismissing her complaint with prejudice.  In accordance with 66 Pa. C.S. §332(h), the initial decision became final without further Commission action and by order entered November 1, 2004, the Commission dismissed the Complainant’s complaint against the Respondent with prejudice.  (N.T. PPL Ex. 6)



The statute at 66 Pa. C.S. §332(h) states the following: 

EXCEPTIONS AND APPEAL PROCEDURE. -- Any party to a proceeding referred to an administrative law judge under section 331(b) may file exceptions to the decision of the administrative law judge with the commission, in a form and manner and within the time to be prescribed by the commission. The commission shall rule upon such exceptions within 90 days after filing. If no exceptions are filed, the decision shall become final, without further commission action, unless two or more commissioners within 15 days after the decision request that the commission review the decision and make such other order, within 90 days of such request, as it shall determine. The Office of Trial Staff and the chief counsel shall be deemed to have automatic standing as a party to such proceeding and may file exceptions to any decision of the administrative law judge under this subsection.



In Crawford v. National Fuel Gas Dist. Co., Docket No. C-20066348 (Order entered December 6, 2007), the Commission held that it makes no distinction between a final decision resulting from the filing of exceptions and a final decision that becomes final without further Commission action.  The Commission reasoned that 66 Pa. C.S. §332(h) states clearly that the decision of an Administrative Law Judge becomes the final decision of the Commission, absent the filing of timely exceptions by a party to the proceeding or a request for further review of the decision by two or more commissioners.  Once final, that decision is the Commission’s official action.  



The Commission’s November 1, 2004 decision at C-20030104 became the Commission’s official action.  The Commission’s action in dismissing the Complainant’s complaint was a decision in favor of the Respondent and not subject to attack in a future proceeding.  Un-appealed decisions of Commonwealth administrative agencies are entitled to res judicata effect where the agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which parties had an opportunity to litigate.  Kentucky-West Virginia Gas v. Pennsylvania Pub. Util. Comm’n., 721 F.Supp. 710 (M.D. Pa. 1989), aff’d 899 F.2d 1217 (3rd. Cir. 1990).  In its November 1, 2004 decision at C-20030104, the Commission acted in a judicial capacity and resolved any issues with regard to the Complainant’s assertions of foreign wiring at the residence at 265 Second Street.  The Commission’s November 1, 2004 decision at C-20030104 is therefore entitled to res judicata effect. 


The total amount in dispute in the proceeding at C-20030104 was $3,724.16.  (N.T. 37-38, PPL. Ex. 7)  The Respondent transferred this amount from the Complainant’s account for the residence at 265 Second Street to the Complainant’s account for the residence at 1244 Walnut Street.  (N.T. 17-18)  Since the Commission’s November 1, 2004 order at C-20030104 was a decision in favor of the Respondent, these charges are valid.
 

The Complainant testified that she was incarcerated in Dauphin County prison from May 2004 to March 2006 and could not respond to either the September 16, 2004 initial decision or the November 1, 2004 final order.  (N.T. 17-18)  The Complainant argues that since she did not have an opportunity to respond to either the initial decision or the final order when they were issued, the Commission should: 1) allow her to re-litigate the issue of whether foreign wiring was present at the residence at 265 Second Street; 2) modify the November 1, 2004 order at C-20030104; and 3) find in her favor and reduce the amount she owes for the electric service at 265 Second Street.  I disagree.
While 66 Pa. C.S. §703(g) grants the Commission authority to modify its prior orders, the Pennsylvania Supreme Court has stated that this power should be used sparingly because it would result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Dept. of Trans., 416 A.2d 461 (Pa. 1980); City of Philadelphia v. Pennsylvania Pub. Util. Comm’n., 720 A.2d 845 (Pa. Cmwlth. 1998), alloc. denied, 742 A.2d 677 (Pa. 1999).  A request for relief pursuant to 66 Pa. C.S. §703(g) must be consistent with 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The provision at 52 Pa. Code § 5.572(a), states:  
(a)
Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appro​priate record references and specific requests for the findings or orders desired.


The Complainant’s complaint in this proceeding is not a petition that specifies the findings or orders in the Commission’s November 1, 2004 order at C-20030104 that the Complainant wishes the Commission to modify.  In fact, the complaint does not refer to the Commission’s November 1, 2004 order at C-20030104 at all.  The complaint makes only general assertions that the amount the Respondent billed the Complainant for electric service at 265 Second Street is incorrect and that the landlord’s laundry room was using electricity from 265 Second Street.  Since the Complainant is pro se, I will, consistent with 52 Pa. Code §1.2, disregard these procedural deficiencies in order to secure a just, speedy and inexpensive determination and consider the Complainant’s complaint as a request to modify the November 1, 2004 order at C-20030104, pursuant to 52 Pa. Code §5.572(a) and 66 Pa. C. S. §703(g)



The Commission enunciated the standard for granting a petition for reconsideration or modification in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et. al., (Order entered December 17, 1982)  In Duick, the Commission stated that the Commission would grant a petition for reconsideration or modification only if the petitioner presented newly discovered evidence, not in existence or not discoverable through due diligence, prior to the expiration of the time within which to file a petition for rehearing under the provisions of 66 Pa. C.S. §703(f).  The Commission further stated in Duick that a petition for reconsideration or modification may properly raise any matters designed to convince the Commission that it should exercise its discretion to rescind or amend a prior order.  The Commission explained in Duick that it expected to see new and novel arguments, not previously heard, or considerations that appear to have been overlooked or not addressed by the Commission.  A party cannot use a petition for reconsideration or modification to raise, for a second time, the same questions that were specifically considered by the Commission and decided against that party.  Pennsylvania Railroad Co. v. Pennsylvania Pub Serv. Comm’n, 179 A. 850 (Pa. Super. 1935)  A petition to reconsider or modify is not a substitute for an appeal after the time for taking an appeal has expired.


I will summarize the Commission’s decision in the proceeding at C-20030104 starting with ALJ Melillo’s September 16, 2004 initial decision dismissing the Complainant’s complaint.  ALJ Melillo issued an initial decision dismissing the Complainant’s complaint at C-20030104 with prejudice because the Complaint refused to be cross-examined, then voluntarily left the hearing at the start of the Respondent’s case.  (PPL Ex. 6)  When the Complainant refused to be cross-examined, the Respondent’s counsel moved to dismiss the complaint at C-20030104.  (PPL Ex. 6)  ALJ Melillo issued an initial decision granting that motion.



In granting the motion to dismiss, ALJ Melillo stated that the Commission’s Rules of Practice and Procedure recognized the right of cross-examination.  ALJ Melillo ruled that by refusing to be cross-examined, the Complainant caused the record to be incomplete and obstructed the adjudicatory process.  ALJ Melillo concluded that Complainant’s actions wasted the Commission’s and the Respondent’s time, money and energy.  (PPL Ex. 6)  As set forth above, ALJ Melillo’s initial decision became the final decision of the Commission without further action by the Commission.  The Commission adopted ALJ Melillo’s initial decision and therefore adopted its reasoning. 


In order to convince the Commission that it should modify its November 1, 2004 order at C-20030104, the Complainant must present newly discovered evidence, not in existence or not discoverable through due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of 66 Pa. C.S. §703(f).  The Complainant may properly raise any matters designed to convince the Commission that it should exercise its discretion to modify its November 1, 2004 order at C-20030104.  The Complainant has not established by a preponderance of the evidence that the Commission should modify its prior order. 


The Complainant testified that she was incarcerated from May 2004 to March 2006.  (N.T. 16)  This information was not available at the time the Commission issued ALJ Melillo’s initial decision on September 16, 2004 and its final order on November 1, 2004.  According to the Complainant, she was unable to respond to either the initial decision or final order because she was incarcerated.  (N.T. 17-19)  The Complainant did not testify at the hearing in this matter that she never received the decisions.  The Complainant did not testify that the terms of her incarceration prevented her from either receiving mail, including copies of the decisions or from sending mail, including responses to the decisions.  The Complainant provided no explanation as to why she was unable to respond to the initial decision or final order other than “there was nothing that I could do about it at the time.”  (N.T. 19)  Because the Complainant has failed to assert that her incarceration prevented her from either receiving copies of the decisions or from sending responses to the decisions, I conclude that she has failed to establish by a preponderance of the evidence that the Commission should modify or rescind its prior order because of her incarceration.  


Furthermore, the Complainant did not offer any explanation at the hearing in this matter for her conduct in the proceeding at C-20030104.  When cross-examined about her conduct in the proceeding at C-20030104, the Complainant stated that she “did not recall” walking out of the hearing.  (N.T. 24)  She also testified that she “did not recall” that ALJ Melillo dismissed the complaint at C-20030104.  (N.T. 24)  If the Commission were to rescind or modify its prior order when the Complainant has failed to offer any explanation for her conduct in the proceeding at C-20030104 it would be rewarding that conduct and rewarding a complainant who the Commission found intentionally obstructed the adjudicatory process and wasted the Commission’s time and resources.  By failing to present any newly discovered evidence to explain her conduct in the proceeding at C-20030104, the Complainant has failed to establish by a preponderance of the evidence that the Commission should modify or rescind its prior order. 


In addition, the Complainant has failed to produce any newly discovered evidence in this proceeding that would change the Commission’s determination that there was no foreign wiring at 265 Second Street.  In fact, the Complainant failed to present any evidence that there was foreign wiring present at the residence at 265 Second Street.  Even pro se parties must provide relevant and necessary information.  The Complainant proceeded pro se by choice and bore the risk of doing so.  Application of Lancaster Radio Paging, Inc., 69 Pa. P.U.C. 355 (1989); Application of Transit Aide, Inc., Docket No. A-00099336F0001, AmC. (Order entered April 5, 1999); Groch v. Unemployment Comp. Bd. of Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of Review, 494 A.2d 1081 (Pa. 1985)  The Complainant’s testimony on the issue of foreign load consisted only of assertions. These assertions, no matter now honest or strong cannot form the basis of a finding in her favor. Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987) 


The Respondent’s witness testified that the Respondent’s employees had conducted a foreign wiring investigation in 2004 and concluded that there was no foreign wiring present at 265 Second Street.  (N.T. 34-36)  In fact, the Respondent’s witness testified that when the Respondent’s employees disconnected the electric service at 265 Second Street, the clothes dryer at that residence continued to operate; indicating that the electricity used to operate the dryer was paid for by someone other than the resident of 265 Second Street.  (N.T. 34)  The Complainant did not present any evidence to contradict this testimony.  By failing to present any newly discovered evidence to establish that there was foreign wiring at the residence at 265 Second Street, the Complainant has failed to establish by a preponderance of the evidence that the Commisison should modify or rescind its prior order.



I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Commission should modify or rescind its prior order either because of her incarceration or because there was foreign wiring at the residence at 265 Second Street.  Since the Complainant has failed to establish these allegations, I will deny the complaint and the request to rescind or modify the November 1, 2004 Commission order at C-20030104 and enter the following order.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,

IT IS ORDERED:




1.
That the complaint of Julia Jackson against PPL Electric Utilities Corporation at Docket No. F-02211726 is denied.

2. That the record at Docket No. F-02211726 is marked closed.
Date:
April 8, 2008
______________________________



David A. Salapa



Administrative Law Judge
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