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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed on August 22, 2007, by Tod and Lisa Shedlosky (Shedloskys) to the August 2, 2007 Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel.  The Pennsylvania Electric Company (Penelec) filed Reply Exceptions on September 4, 2007.         

History of Proceeding

On October 5, 2006, the Shedloskys filed a Complaint with the Commission alleging that Penelec required them to pay in excess of $53,000 for the relocation of a pole located in a right-of-way on land owned by the Shedloskys.
  The Complaint alleged that Penelec unreasonably relied on provisions of its Tariff, Electric Pa. P.U.C. No. 77, for the computation and collection of the costs.  Further, the Shedloskys alleged that Penelec’s charges were unreasonable in light of the right-of-way agreement (ROW) between the Shedloskys’ predecessor in title to the subject real estate and Penelec.

On November 6, 2006, Penelec filed its Answer and New Matter (Answer), admitting and denying various averments of the Complaint and questioning the jurisdiction of the Commission with respect to interpretation of the ROW.

The Initial Hearing occurred on April 12, 2007.  Both Parties were represented by counsel.  The Shedloskys presented one witness and introduced five exhibits.  Penelec presented four witnesses and submitted seven exhibits.  A transcript of the proceeding containing 108 pages was produced.  Both Parties timely filed both Main and Reply Briefs.  The record closed on June 22, 2007.  
Background

On July 1, 1960, Penelec entered into the subject ROW with Frank and Janet Hollar.  The ROW allowed Penelec to locate its poles on the Hollars’ property.  Shedlosky Exh. 2.  Mr. Shedlosky, who is a commercial real estate developer, purchased the land identified in the ROW from the Hollars’ estate and planned to subdivide it.  Shedlosky MB at 3.  To receive approval for the subdivision plan, Mr. Shedlosky had to acquire a Highway Occupancy Permit (HOP) from the Pennsylvania Department of Transportation (PennDOT).  The HOP required the relocation of Penelec’s poles on the property because they were in the PennDOT defined right-of-way and restricted access to the property.  Tr. at 7, 17; Shedlosky MB at 3.  In March 2006, Mr. Shedlosky received Penelec’s cost estimate of $53,284.82 to relocate the poles.  Shedlosky Exh. 3.  When notified of the ROW, Penelec responded that it, nonetheless, required payment for the pole relocation pursuant to the terms of its tariff.  Shedlosky Exh. 4.  An invoice for $53,284.82 was issued by the utility on May 12, 2006, and the Shedloskys paid the amount under protest.  Penelec completed the pole relocation in August 2006.  Shedlosky MB at 4.  

By Initial Decision issued August 2, 2007, ALJ Weismandel dismissed the Complaint for failure to meet the burden of proof.  Exceptions and Replies thereto were then filed as noted above.      

Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
In the Initial Decision, the ALJ made sixty-two Findings of Facts and twenty-one Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  



In the Complaint, the Shedloskys alleged that, because of the existence of the ROW, Penelec’s application of its tariff and the resulting charge of $53,284.82 to relocate the poles, was unreasonable.  ALJ Weismandel determined that, because the ROW was silent regarding the cost responsibility for pole relocation, “the situation as to payment responsibility is as though no right-of-way agreement existed.  In such a situation, the provisions of respondent’s Tariff control.”  I.D. at 12.  Because Rules 7 and 8 of Penelec’s Tariff provide that if a customer requests relocation or modification of the company’s facilities the customer shall pay all costs for that work, the ALJ found that Penelec acted pursuant to its Tariff in charging the Shedloskys for the pole relocation.  Electric Pa. P.U.C. No. 77.  As such, the ALJ dismissed the Complaint.    



The Shedloskys take exception to the ALJ’s dismissal of the Complaint.  Exc. at 5.  The Shedloskys agree with the ALJ that the Commission has no jurisdiction to interpret the substantive provisions of an easement, but can merely determine if a right-of-way agreement exists.  Exc. at 5; I.D. at 12.  The Shedloskys argue that ALJ Weismandel, nonetheless, interpreted the ROW by reasoning that the document’s silence regarding relocation costs allowed him to proceed to apply the Tariff as if the ROW did not exist.  Id.  The Shedloskys state that the issue of why the parties made the decision in 1960 to leave the cost responsibility issue silent is not within the Commission’s jurisdiction to decide.  Exc. at 6.  The Shedloskys contend that the issue can only be resolved by the Court of Common Pleas through an application of basic common law contract principles.  Exc. at 7.  


Penelec rejoins that no interpretation of the ROW has occurred here because the agreement is completely silent as to cost and payment responsibility for the facilities relocation request.  R.Exc. at 6.  Penelec agrees that the Commission does not have jurisdiction to interpret rights-of-way.  Penelec states that the scope of the Commission’s jurisdiction over a ROW includes determining whether there are any asserted rights under the plain language of the agreement that would impact a utility’s obligations under the Code.  R.Exc. at 7.  Penelec claims that it acted pursuant to its valid Commission-approved Tariff when it charged the Shedloskys for the cost of the pole relocation.  R.Exc. at 9-11.  Penelec states that, even if it had entered into an agreement to bear the cost of the pole relocation, that agreement would be legally unenforceable as it would be superseded by Rules 7 and 8 of its Tariff.  R.Exc. at 12.  



To support its claim that its Tariff terms would supersede the terms of the ROW, Penelec cites Philadelphia Suburban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa. Cmwlth. 2002) for the proposition that a tariff trumps inconsistent private contracts.  R.Exc. at 12.  In Philadelphia Suburban, a city sold its water system to the water company in exchange for a sum of money and free fire hydrant service.  The agreement was then amended to provide that the city would pay for the water, and the water company would make an equal donation to the city's development fund.  Subsequently, the utility obtained Commission authority to purchase a water system from a different city wherein it would not charge for the hydrant service for three years.  The court held that both the original and the amended agreement between the city and the water company violated 66 Pa. C.S. § 1303 as they effected a tariff deviation.  Similarly, PPL Electric Utilities Corp., v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth. 2006) affirmed the Commission’s determination that the utility’s early release of a customer from its interruptible service contract violated its tariff when the tariff expressly stated that the contract period was for not less than one year.  In finding that 66 Pa. C.S. § 1303 did not permit deviation from the approved tariff, the Commonwealth Court stated that the fact that the change was by mutual consent was immaterial, as parties could not agree to violate a tariff.  912 A.2d 386, 402-403.  


The cases above involved utilities attempting to deviate from the rates established by their filed tariffs.  This Commission has exclusive jurisdiction to regulate public utility rates within this Commonwealth.  The Commission has exclusive jurisdiction over matters involving the reasonableness, adequacy and sufficiency of services rendered.  Bell Telephone Co. of Pennsylvania v. Sanner, 375 A.2d 93 (Pa. Super. 1977); Behrend v. Bell Telephone Co. of Pennsylvania, 431 Pa. 63, 243 A.2d 346 (1968).  The instant case differs from the cases above in that the subject of the controversy here is, ultimately, real property and the rights and obligations attached thereto.  The Commission is a creature of statute and may exercise only those powers that are expressly conferred upon it by the legislature. Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1978).  This Commission is not the proper forum to resolve a controversy which will determine property rights, that is a matter for a court of general jurisdiction.  See Anne E. Perrige v. Metropolitan Edison Co., C-00004110 (July 11, 2003) (holding that, in a dispute regarding the location of a right-of-way, the Commission had no jurisdiction to interpret the meaning of the written right-of-way).  See also Fiorillo v. PECO Energy Co., Docket No. C-00971088 (September 15, 1999) (citing Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (October 25, 1995) where the Commission stated that real property issues, such as trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-way, are within the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth).  Any attempt by this Commission to divine the intent of the parties to the 1960 ROW regarding relocation costs, is tantamount to interpreting the ROW.  Because we have no jurisdiction to interpret the ROW, we will grant the Shedloskys’ Exception on this issue.     



The Shedloskys’ remaining Exceptions pertain to the Complainant’s obligations under Penelec’s Tariff.  The Shedloskys argue that even if the Tariff governs this controversy, they still are not responsible for the cost of the pole relocation.  Alternatively, the Shedloskys argue that the relocation costs, as calculated pursuant to the Tariff, were overstated by Penelec.  As discussed above, we find that the ROW takes precedence over the Tariff in this particular matter.  However, in the event the court decides that this matter should be adjudicated by this Commission, we will render a determination on the Tariff interpretation issues now for the sake of judicial economy.  



As the administrative agency charged with regulating utilities under the Code, the Commission is responsible for regulating utility rates and evaluating tariffs, and as such, it has the particular expertise over such matters.  PPL Elec. Utils. Corp. v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth. 2006) (PPL Elec.); PP&L Industrial Customer Alliance v. Pa. PUC, 780 A.2d 773 (Pa. Cmwlth. 2001).  Therefore, the Commission's expert interpretation of those issues is entitled to great deference and should only be reversed if clearly erroneous. United States Steel Corp. v. Pa. PUC, 850 A.2d 783, 789 (Pa. Cmwlth. 2004).  The Commission is required to look first to the four corners of a tariff and consider the entire instrument as a whole.  PPL Elec., 912 A.2d at 400.   
A tariff is a set of operating rules imposed by the State that a public utility must follow if it wishes to provide services to customers. It is a public document which sets forth the schedule of rates and services and rules, regulations and practices regarding those services. It is well settled that public utility tariffs must be applied consistently with their language. 66 Pa. C.S. § 1303. Public utility tariffs have the force and effect of law, and are binding on the customer as well as the utility. Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281, 284 (Pa. Cmwlth.1995).
PPL Elec., 912 A.2d at 402.  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. PUC, 594 A.2d 816 (1991).    



The Shedloskys except to the ALJ’s conclusion that the pole relocation request was governed by Tariff Rule 7, arguing that the express terms of Penelec’s tariff do not support such a conclusion.  Exc. at 10.  The Shedloskys claim that a full reading of Penelec’s Tariff reveals that Penelec has no Tariff provision applicable to relocating poles from the land of a property owner who is neither an “Applicant” nor a “Customer” for service.  Exc. at 11.  The Shedloskys do not receive electric service from Penelec, nor do they wish to.  Mr. Shedlosky testified that the pole relocation was necessary to accommodate the subdivision of the property and the subsequent sale of a portion of the property to Rutters Farm Store.  Tr. at 5-8.  



The Shedloskys’ argument that Penelec cannot bill them for pole relocation because they do not qualify as customers or applicants under the terms of the Tariff is disingenuous.  Based on the information contained in the record as developed thus far, the Mr. Shedlosky is a real estate developer who bought the encumbered property, subdivided it, and sold it to commercial ventures.  It is safe to assume that the buyers will eventually become customers of Penelec as the property lies entirely within Penelec’s service territory.  Penelec’s Tariff consistently takes the approach that any party seeking to modify the Company’s facilities must pay the cost of doing so, or, at least, provide a contribution to defray the cost.  This practice is employed by all of our jurisdictional electric utilities and has been approved by this Commission in order to prevent the costs of individual customer upgrades and extensions from being passed on to the rest of a utility’s ratepayers.     


Tariff Rule 7-Extension of Company Facilities: System Upgrades, provides, in pertinent part, as follows:

Regardless of the type of electric service provided to a Customer under this Tariff, the Company’s standard service for delivery of electric energy to Customers shall be from the requirements of this Tariff, the Company shall extend its 34,500 volt or less Distribution Lines to Applicants.  Any request for electric service that requires the extension, removal, relocation or change of the Company’s existing Distribution Lines shall be provided as set forth in this     Rule 7.  
Electric Pa. P.U.C. No. 77 (Supp.17) First Rev. pg. 28.  
The tariff defines Applicant as:
Any person, corporation or other entity that (i) desires to receive from the Company electric or any other service provided for in this Tariff, (ii) complies completely with all Company requirements for obtaining electric or any other service provided for in this Tariff, (iii) has filed and is awaiting Company approval of its application for service, and (iv) is not yet actually receiving from the Company any service provided for in this Tariff.  An Applicant shall become a Customer for purposes of this Tariff only after it actually starts receiving the applicable services(s) from the Company under this Tariff.

Electric Pa. P.U.C. No. 77 (Supp. 17), First Rev. pg. 28.  


The Shedloskys’ argument regarding Rule 7 is three-fold: (1) because pole relocation is not a service offered under Penelec’s tariff; (2) the definition of Applicant under Tariff Rule 7 does not apply; and (3) they did not become Customers according to the Tariff once the poles were relocated.  (Exc.   at 12).  


Section c of Tariff Rule 7 is titled:   Extension of Company Facilities: System Upgrades: Relocation of, or Modification to, Company Facilities; Service Interruptions and provides as follows:  

If as a result of a Line Extension or any other request that results in an expansion of the Company’s facilities, an increase in the Company’s facilities, construction of a system upgrade or any other change to or the modification of the Company’s electric system, the Applicant/Customer shall pay all costs for such work as specified in this Rule 7.

Electric Pa. P.U.C. No. 77 (Supp.17) at 38A (emphasis added).  We agree that the Shedloskys are not customers according to the terms of the Tariff.
  However, the relocation of a pole clearly qualifies as a modification to the Company’s electric system under Rule 7(c).
  As such, the Shedloskys meet the Tariff’s definition of an Applicant because they: (1) desired to receive a service provided for in the Tariff from the Company; (2) complied with the Company’s requirements needed to obtain the pole relocation; (3) filed and were awaiting approval of an application to relocate the pole; and (4) were not receiving any other service provided in the Tariff.  R.Exc. at 13.  The argument that Penelec’s Tariff has no provision which would apply to the Shedloskys has no merit, and the instant Exception is denied.  



The Shedloskys also argue that they had no choice but to submit a request for pole relocation, pursuant to Rule 7.  According to the Shedloskys, the fact that the request and the payment for service were submitted under protest means that these actions cannot be relied upon to find that Penelec properly applied its tariff to cost responsibility.  Exc. at 14.  The ALJ based his decision on the plain language of the Tariff and the record evidence, not on any implied waiver or consent due to the Shedloskys’ actions.  As such, this Exception is denied.      



The Shedloskys argue that Penelec improperly charged the highest amount possible without considering any cost-minimizing options.  Exc. at 15.  The Shedloskys state that Penelec made no effort to reuse and/or refurbish existing materials, did not give a discount for materials taken from Penelec’s warehouse, and did not give a credit for the salvage value of the poles that were removed.  The Shedloskys contend that Penelec’s failure to minimize the overall costs of the relocation resulted in an overstatement of the costs and was unreasonable under Sections 1301, 1303, and 1304 of the Code, 66 Pa. C.S. §§ 1301, 1303, 1304.
  



Penelec replies that its decision to use only new materials was reasonable due to the nature of the job.  R.Exc. at 19.  Penelec testified that the relocated line had to be built before the old line could be removed in order to maintain service to existing customers.  R.Exc. at 19-20; Tr. at 34, 43; Penelec R.B. at 16.  Penelec further testified that the materials prices it used were based on the stock average price at the time the estimate was created in March of 2006.  Penelec M.B. at 5; Tr. at 59, 63; R.Exc. at 20.  Penelec noted that the actual cost of the project exceeded the estimated costs paid by the Shedloskys by approximately $5,500.  Penelec did not bill the Shedloskys for the difference.  Tr. at 67-68, 69-70, Penelec Exhs. 2, 6.           



Under the terms of the Tariff, Penelec is not required to provide any discounts or credits.  The Tariff provides that for the relocation of, or modification to, Company facilities: 

The Company may, in its sole discretion, request a Non-Residential Customer or other person or entity to pay to the Company in advance the estimated cost to perform such work.  The Company shall bill non-Residential Customers or other person or entity the total cost of the work, including the total direct and indirect costs.   
Electric Pa. P.U.C. No. 77 (Supp. 17) at 38A.  The Shedloskys have failed to prove that Penelec had a duty to apply any discount or credit to the project costs.  As such, Penelec did not violate the terms of its Tariff, our Regulations, or 66 Pa. C.S. §§ 1301, 1303, or 1304 by not applying such credits.  



The Shedloskys next argue that Penelec overstated the estimate by ignoring costs that would have been incurred by Penelec, regardless of the relocation and costs that are shared throughout its parent corporation, First Energy.  Exc. at 16.  The Shedloskys claim that they were assessed $30,074 for labor which was performed solely by Penelec’s employees, $15,037 of which was for actual labor while the other half was assessed for health care, pension, and payroll taxes.  Exc. at 16, Tr. at 72.  The Shedloskys argue that Penelec’s assessment of charges such as “stores handling and administrative overhead” was improper because Penelec would have incurred these costs irrespective of the relocation.  Exc. at 17.  The Shedloskys request a refund of at least $35,460.31 plus interest for these charges.



Penelec rejoins that the estimated labor charge to complete the pole relocation was $21,699.98.  R.Exc. at 20; Penelec Exh. 2.  Penelec states that it would not have incurred the specific relocation costs charged in this case but for the Shedloskys’ request to relocate the facilities.  R.Exc. at 21.  



“The Company shall bill non-Residential Customers or other person or entity the total cost of the work, including the total direct and indirect costs.”   

Electric Pa. P.U.C. No. 77 (Supp. 17) at 38A.  Tariff Rule 7 permits Penelec to recover the estimated total direct and indirect costs which would include labor.  As such, Penelec’s assessment of those charges was valid under its Tariff and reasonable under the Code.  The Exception on this issue is denied.  



The Shedloskys argue that the $14,837.04 charged by Penelec for federal and state tax liability on the $38,447.88 capital cost for the relocation did not account for the benefit Penelec receives by filing its federal income taxes as part of First Energy.  Exc. at 17.  The Shedloskys claim that Penelec’s failure to assess the actual tax liability it incurred or the benefit it will receive from consolidated tax filing results in an overstated estimate and that they are owed a refund.  Id.  



Penelec responds that it presented expert testimony that the Shedloskys were charged the applicable taxes in effect at the time of their relocation request.  R.Exc. at 22; Tr. at 60-62, 81.  Penelec posits that the Shedloskys did not clearly articulate at the hearing that the Company failed to apply a consolidated tax rate to the relocation charges.  Penelec avers that, had the Shedloskys done so, it “would have presented testimony that the tax charge represented a dollar-for-dollar pass through of Penelec’s actual tax liability or actual taxes incurred and that the actual tax rates in effect at the time of the Facilities Relocation Request did, in fact, reflect the appropriate consolidated tax rate.”  R.Exc. at 22; Penelec R.B. at 19.  Penelec further explained that, due to federal Tax Reform Act of 1986, it was required to gross up contribution in aid of construction (CIAC) charges for the applicable tax effects, including the effects of consolidated taxes.  R.Exc. at 22, n. 6.  Penelec states that, under the Act, CIAC creates an incremental tax for Penelec and that Rule 8 of its Tariff was approved as a vehicle to recover those taxes.  Id.      
Rule 8 of Penelec’s Tariff provides: 

8.
Taxes on Applicant / Customer Advances
Any Applicant / Customer advance or other like amount received from an Applicant / Customer under this Tariff, under any contract executed under this Tariff or any other prior tariff shall constitute taxable income to the Company as defined by the Internal Revenue Service and shall be increased to include a payment by the Applicant / Customer equal to the applicable taxes.  Such payment for taxes associated with such Applicant / Customer advance shall provide for the effect of current tax obligations offset by the present value of future tax deductions associated with the facility(ies) to be provided by the Company.  The discount rate to be used for present value calculations shall be the Company’s Allowance for Funds Used During Construction (“AFUDC”) rate adjusted to a net of tax basis.  Payments for taxes associated with Applicant / Customer advances shall not be discounted since any refunds of Applicant / Customer advances shall include a pro rata refund of amounts previously collected for applicable taxes.

Upon review of the record evidence, we conclude that Penelec’s charge for applicable taxes was consistent with its Tariff Rules 7 and 8 and, therefore, reasonable.  Tr. at 81; Penelec Exh. 2.  As such, the Shedloskys’ Exception on this issue is denied.  
        

Conclusion


Based on the foregoing, we will grant the Shedloskys’ Exception regarding jurisdiction.  However, because we do not have jurisdiction to interpret the terms of the ROW, we must deny the Complainant’s request for a refund as based on the terms of the ROW.  Having failed to prove that Penelec violated the terms of its Tariff with regards to the charges assessed for the pole relocation, the remaining Exceptions are denied; THEREFORE,  


IT IS ORDERED: 



1.
That the Exceptions of Tod and Lisa Shedlosky are granted on the issue of the Commission’s jurisdiction and denied in all other respects.  


2.
That the August 2, 2007 Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted, in part, and reversed, in part, consistent with this Opinion and Order.  


3.
That the Secretary of the Commission shall close this proceeding.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2008
ORDER ENTERED:  May 28, 2008
	� 	The pole relocation required reconfiguration of Penelec’s facilities, four poles were moved and one new pole installed.  Tr. at 32, 61.  


	� 	Customer – Any person, partnership, association, corporation, or other entity (i) in whose name a service account is listed, (ii) who occupies or is the ratepayer for any premises, building or structure, etc. or (iii) is primarily responsible for payment of bills.  A Customer includes anyone taking Full Service or Delivery Service under this Tariff.  Electric Pa. P.U.C. No. 77 (Supp. 20) (second revised page 29).  


	� 	We wholly disagree with Shedloskys’ argument that any “service” provided by the utility would be the subject of a rate schedule in the Tariff.  Exc. at 12.  For example, no rate schedule exists in the Tariff for the various costs associated with underground line installation, tree trimming, or brush clearance.  


	� 	Section 1301 requires public utilities to charge just and reasonable rates.  Section 1303 requires a public utility to adhere to the rates published in its tariff.  Section 1304 forbids discrimination in rates.  
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