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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Jackie Stefanowicz (Complainant), the Reply to Exceptions filed by Pennsylvania-American Water Company (Respondent) and the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur.
History of the Proceeding


On August 27, 2007, Complainant filed a Formal Complaint with the Commission against Respondent which alleged, inter alia, that the Respondent failed to respond to service visit requests; engaged in insurance fraud; committed a crime against property; and deceived the elderly.  There were no factual allegations stated in the Complaint to support the averments described.  The Complainant requested several separate items of relief.  They included the opportunity to appear and present her story at a formal hearing; initiate a damage award to deter companies from shielding their actions behind insurance providers; award emergency relief; require the appearance of specific officials of the Respondent; provide for hearings within ten business days; refer the matter to the federal courts; issue findings regarding criminal negligence and abuse of the elderly; and deny a rate increase to the Respondent.  August 27, 2007 Complaint, passim.
The record reflects that this case relates to an investigation conducted by the Commission’s Bureau of Consumer Services (BCS).  BCS’ investigation was closed without a decision because the Complainant filed a Formal Complaint.  BCS Case No. 283971.
On September 14, 2007, the Respondent filed an Answer and New Matter.  The New Matter contained a Notice to Plead, advising the Complainant she had twenty (20) days to respond to the New Matter.  The Notice to Plead also alerted the Complainant that failure to respond to the New Matter could result in judgment being awarded against the Complaint.  I.D. at 11-12.  

The Respondent’s Answer and New Matter averred that the Commission does not have the authority to award monetary damages, adjudicate tort, fraud or negligence, or adjudicate violations of the Pennsylvania Crimes Code or Older Protective Services Act.  The Respondent further averred that it properly responded to the Complainant.  Finally, the Respondent averred that the Complainant failed to state any genuine issue related to the Respondent’s rates.  

Based upon the Respondent’s Answer and New Matter, the circumstance leading to this Complaint involved water entering the Complainant’s basement.  In its New Matter, the Respondent averred that any water entering the Complainant’s basement is groundwater and not caused by the Respondent’s operations.  The Respondent also averred that the premises at issue was owned by Louis Stefanowicz, father of the Complainant, prior to his death.  At some point, ownership of the subject property passed to the Complainant.  I.D. at 4-5, Findings of Fact Nos. 4-18.
The Respondent further averred that one of the Respondent’s water mains broke in December 2005 and caused damage.  According to the Respondent, a final settlement was negotiated between Louis Stefanowicz and the Respondent’s insurance company.  Between the death of her father on March 27, 2006, and late February 2007, the Respondent averred that the Complainant did not contact the Respondent.  In late February 2007, the Respondent averred that the Complainant contacted the Respondent and filed a claim for damages.  Settlement was discussed, but not achieved.  The Complainant’s account was not paid timely, and shut off notices were delivered.  I.D. at 4-7, Findings of Fact Nos. 9, 10, 19-33.
The Complainant did not respond to the New Matter.
An Initial Hearing in this case was scheduled for the morning of Friday, October 5, 2007.  A Prehearing Order was issued on Wednesday, October 3, 2007, stating the date and time of the scheduled hearing and advising the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared on her own behalf.  She introduced no exhibits.  The Respondent appeared represented by counsel.  The Respondent presented two witnesses and introduced four (4) exhibits.  Each exhibit was entered into the record.  The record in this matter closed on November 5, 2007.  

By Initial Decision dated January 31, 2008, ALJ Jandebeur dismissed the Complaint.  The ALJ issued forty-eight Findings of Fact and six Conclusions of Law.  Preliminarily, the ALJ found that the Complainant failed to respond to the Respondent’s New Matter.  Accordingly, the Complainant was deemed to have admitted several facts alleged therein.  I.D. at 8-12, citing 52 Pa. Code § 5.63(b).  The ALJ then noted that the Complainant was provided with an expedited hearing as requested.  However, the ALJ noted that the Complainant’s testimony at hearing was “rambling, disorganized and difficult to follow.”  I.D. at 12.  

The ALJ described how the ALJ had suggested at hearing that Complainant’s request for an expedited hearing was “premature and that I would allow a continuance. At numerous points during the Complainant’s presentation, I asked her if she wanted to continue the hearing to better present her case.  She stated that she did not want to do that and that it was ‘ok’ if she lost.”  I.D. at 12-13 (citations to the record omitted).  The ALJ dismissed the Complaint for failure of the Complainant to meet the Complainant’s burden of proof.  I.D. at 14, Conclusion of Law No. 6, at 14.  
We will quote the ALJ’s concluding paragraph in full:
The evidence provided showed that the Respondent has entertained the Complainant’s claims many times, visited her home numerous times, has made at least two offers of settlement that have been declined, has provided a public service credit to her account, and have [sic] allowed her lengthened time to pay her bill despite her recalcitrance to provide income information.  By her own choices, the Complainant has utterly failed to show that the Respondent has failed to provide safe, adequate, reasonable, and efficient service.  I have no option but to dismiss her Formal Complaint for failure to meet her burden of proof.

I.D. at 14 (emphasis added).


On March 6, 2008, the Complainant filed a letter meant to be Exceptions to the Initial Decision in this matter.  It appears that the Complainant’s reliance upon information provided by the Commission resulted in the late filing of the Exceptions.  On March 13, 2008, the Respondent filed a letter Reply to the Complainant’s Exceptions.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).  The Complainant has the burden of proof in this action.


The Respondent has challenged the Complainant’s Exceptions as untimely.  The Respondent observes that the Initial Decision was served on the Parties by the Commission’s Secretary on February 5, 2008.  According to our Regulations at 52 Pa. Code § 5.533, the Complainant’s Exceptions were to be filed on or before February 25, 2008.  On that basis, the Respondent argues that the Exceptions should be rejected.  We decline to do so.  As noted above, the Complainant relied upon information provided by Commission staff, which resulted in her Exceptions being filed beyond the February 25, 2008 deadline.  Under these circumstances, we find that neither Party has been prejudiced.  The Complainant’s Exceptions have been accepted as she was advised and the Respondent has had a full and fair opportunity to respond.  The Commission has had the opportunity to fully consider each of the Party’s arguments.  Accordingly, we will accept the Complainant’s Exceptions as timely. 


The first issue raised in the Complainant’s Exceptions is a request “that all information be pulled from public record and handled privately.”  Complainant’s Exceptions at 1.  The Respondent replies that the Complainant has failed to support her request for confidential treatment.  The Commission’s Regulations at 52 Pa. Code § 5.423 provide the initial threshold for parties seeking confidential treatment of record information.  That Section provides in pertinent part:  

a)  General rule for adversarial proceedings. A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.
We agree with the Respondent.  A thorough review of the Complainant’s Exceptions fails to reveal any effort to support the request for confidential treatment.  This request is denied.



A second issue to be addressed is the Complainant’s averment that the ALJ erroneously deemed the allegations in Respondent’s New Matter as admitted.  See, I.D. at 8-12; Complainant’s Exceptions at 2.  Our review of the record reveals that the Respondent filed an Answer and New Matter, with a Notice to Plead, as permitted by our Regulations at 52 Pa. Code §§ 5.1 and 5.62(b).  The Notice to Plead placed the Complainant on notice that a failure to respond could result in adverse findings against the Complainant.  As found by the ALJ, the Complainant failed to respond to the Respondent’s New Matter.  The Commission’s Regulations clearly provide that failure to respond to affirmative allegations in New Matter may cause those allegations to be deemed admitted, 52 Pa. Code § 5.63(b).  The Complainant was placed on notice of this consequence by the Notice to Plead.  Based on the foregoing, the ALJ deemed the factual allegations of Respondent’s New Matter as admitted.  In our view, the ALJ acted within the Commission’s regulatory framework and was justified in her actions.  The Complainant has referred us to nothing in the record, our Regulations or the Code that would suggest the ALJ erred in this instance.  This Exception is denied.


In the balance of the Complainant’s Exceptions, it is clear that the Complainant is averring that the ALJ erred in dismissing the Complaint.  However, the Complainant produces absolutely no support for that position.  For example, the Complainant poses several questions in her Exceptions.
  Interspersed with her questions are observations regarding the ALJ’s Findings of Fact and the alleged lack of response by the Respondent to the Complainant’s concerns.  The Complainant’s questions assume facts not in evidence and are not pertinent to the issues raised.  The Complainant’s observations and claims of error fail to cite to any portion of the record which substantiates her view of the case.  


An example of the nature of the Complainant’s Exceptions is seen in the following request and observation:  “I am requesting a confidential meeting with respect to her [the ALJ’s] errors and her lack of interest and follow-up in coming to the property to explore quality of life/service issues.”  Exceptions at 2.  There is no citation to the record or to the Initial Decision which supports the Complainant’s request for a confidential meeting or which suggests a lack of interest on the part of the ALJ.  Conversely, the record indicates that the ALJ attempted at several times during the hearing to provide the Complainant with the opportunity to further develop the Complainant’s presentation and return at a later date with a better defined position.  I.D. at 12-13.


Another example of the nature of the Complainant’s Exceptions is seen in the Complainant’s statement that:  “I am concerned with what would seem to be preferential treatment by Judge Ember S. Jandebear [sic] to the parties associated and representing Pennsylvania America Water Company.”  Exceptions at 2.  Again, the Complainant fails to draw our attention to anything in the record before us which would bring into question the presiding ALJ’s impartiality.  To the contrary, the ALJ endeavored to assist the Complainant as much as possible, consistent with the ALJ’s duties as an impartial presiding officer.


Based upon our review of the record, the Initial Decision and the Parties’ Exceptions and Reply to Exceptions, we will deny the Exceptions and adopt the Initial Decision of the ALJ.  We agree with the ALJ that it is the Respondent who, through her own actions, has failed to carry her burden of proof in this case.  We make this finding with the observation that the presiding ALJ did everything within her power to assist this Complainant in presenting the Complainant’s case.  
Conclusion


Based on the foregoing discussion, we will deny the Complainant’s Exceptions and adopt the Initial Decision of Administrative Law Judge Ember S. Jandebeur; THEREFORE,


IT IS ORDERED:


1.  That the Exceptions filed on March 6, 2007, by Jackie Stefanowicz at this docket are denied consistent with this Opinion and Order.


2.  That the Initial Decision of Administrative Law Judge Ember S. Jandebeur dated January 31, 2008, is adopted as the action of the Commission. 


3.  That the Complaint filed on August 27, 2007, at this docket is dismissed.  



4.  That this record shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2008
ORDER ENTERED:  May 27, 2008



�	The following question is a fair representation:  “Why would an Administrative Law Judge focus on a lack of a picture when she should be an expert in water, water quality, water not being delivered via a closed pipe system and the effects of water damage?”  Exceptions at 2.
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