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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions of George Miller dated March 31, 2008, to the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell, issued March 12, 2008.  PPL Electric Utilities Corporation (PPL) filed Reply Exceptions on April 16, 2008.
History of the Proceeding


George Miller is a resident of Lock Haven, Pennsylvania.  Mr. Miller alleged that he owned the property at 539 West Main Street (Property) and that another party was living in the home, against his wishes.  Complaint at 1-4.  On January 10, 2000, the Clinton County Tax Claim Bureau auctioned the Property at tax sale.  The sale was set aside because the notice provisions of the applicable tax sale law had not been followed.  PPL Motion Exh. E.  The Property was again sold at tax sale on April 17, 2000.  Mr. Miller filed exceptions to the sale, which were dismissed, and the sale was confirmed absolutely by the Court of Common Pleas on October 11, 2000.  Mr. Miller then appealed the matter to the Pennsylvania Superior Court, which transferred the case to the Commonwealth Court.  The Commonwealth Court affirmed the order of the Court of Common Pleas that decreed that the sale of the Property was absolute.  PPL Motion Exh. E.


On September 27, 2007, George Miller filed a Formal Complaint against PPL with the Commission alleging that PPL has been providing electric service to the Property, against his wishes, because another party was living in the home, against his wishes.  Complaint at 1-4.  Mr. Miller contended that he is the record owner of the Property and that the Property was sold at a tax sale, which sale was later invalidated by order of the Court of Common Pleas and then re-sold at a subsequent tax sale.  Mr. Miller alleged that the purported buyer, Stephen P. Poorman, paid the outstanding taxes after the first (and subsequently invalidated) sale, thus invalidating the second sale, since the taxes had been paid.  Mr. Miller requested an accounting of the services provided by PPL to the Property.  I.D. at 1.


On October 24, 2007, PPL filed its Answer and New Matter in which it raised the claim of res judicata based on the actions of the tax bureau, the Court of Common Pleas and the Commonwealth Court, which affirm the property ownership of Mr. Poorman.  PPL stated that Mr. Miller’s Complaint appears to be based upon his belief that he remains the record owner of the Property.  PPL opined that Mr. Miller was choosing the Commission as yet another vehicle to contest a Sherriff’s Sale of the Property that took place in 2000.  PPL Ans. at 2.



PPL filed Preliminary Objections on October 24, 2007, in which it stated that the Commission has no factual or legal basis to grant Mr. Miller’s requested relief, which involves a property dispute over which the Commission has no jurisdiction, is barred by res judicata, and seeks to have the Commission authorize PPL to stop providing electric service to the record owner of the Property.  PPL requested that the Complaint be denied and dismissed with prejudice since the Complaint is both legally insufficient and not the appropriate subject of a Commission Complaint.  I.D. at 1-2.  


On November 2, 2007, Mr. Miller filed his Answer to Preliminary Objections claiming that the Property in question is owned by him, that there are both factual and legal bases for the Commission’s jurisdiction, that the Complaint is legally sufficient and is the appropriate subject of a Commission Complaint, “as the proper exercise or exhaustion of a statutory remedy, and full, complete and adequate non-statutory remedy at law.”  Answer to Preliminary Objections at 3.  Mr. Miller requested that the Commission deny and dismiss PPL’s Preliminary Objections because of the failure of PPL’s pleading to conform to law or rule or inclusion of scandalous or impertinent matter.  I.D. at 2. 


By Order dated December 14, 2007, the ALJ denied the Preliminary Objections because: (1) the Commission has jurisdiction over service disputes, 66 Pa. C.S. § 1501; and (2) the affirmative defense presented by PPL was a proper ground for summary judgment, not for preliminary objections.  I.D. at 2.


On January 23, 2008, PPL filed a Motion for Summary Judgment.  On February 12, 2008, PPL filed a letter response to a document filed by Mr. Miller entitled Motion to Dismiss “Motion for Summary Judgment of PPL Electric Utilities Corporation.”  Mr. Miller also filed a document entitled “Notice of Praecipe to Secretary of PUC to Enter Judgment By Default,” which was e-mailed to the ALJ by PPL on February 28, 2008.   I.D. at 2.


In her Initial Decision issued March 12, 2008, the ALJ found that the doctrine of collateral estoppel bars the Commission from reconsidering the ownership of the Property.  The ALJ then found that Mr. Miller has no standing to bring his Complaint against PPL for providing service to the Property and that lack of standing is an affirmative defense that bars the Commission’s consideration of his Complaint.  Accordingly, the ALJ granted PPL’s Motion for Summary Judgment and dismissed Mr. Miller’s Complaint with prejudice.  (I.D. at 10-12).


Mr. Miller filed Exceptions on March 31, 2008.  The Exceptions included a certificate of service stating that the Exceptions were served on PPL on March 27, 2008.  PPL filed Replies to Exceptions on April 16, 2008, which was after the filing deadline for Reply Exceptions.  52 Pa. Code § 5.535(a).  PPL did not request leave to file its Replies out of time; therefore, we will not consider that filing in rendering this Opinion and Order.
Discussion



The ALJ made ten Findings of Fact and reached eleven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pa. v. Pa. PUC., 86 Pa. 410, 485 A.2d 1217 (1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.

Section 701 of the Code, 66 Pa. C. S. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  



A Motion for Summary Judgment is appropriate when the pleadings show that there is no factual dispute and the moving party is entitled to judgment as a matter of law.  

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 

 (d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

* * *

52 Pa. Code § 5.102.  

Exceptions


Mr. Miller has submitted lengthy Exceptions consisting of twenty-four pages.  The transcript of a proceeding before the court of Common Pleas of Clinton County, Pennsylvania, dated November 30, 2001, is attached to the Exceptions.  Some of Mr. Miller’s Exceptions do not refer to this proceeding at all.  Instead, they refer to proceedings before the Court of Common Pleas or the Commonwealth Court or reiterate facts or allegations without any argument justifying Mr. Miller’s position.  We will, however, address the concerns Mr. Miller has that are specifically related to the Initial Decision.


On pages one and two of his Exceptions, Mr. Miller complains that PPL did not adhere to Pennsylvania Rule of Procedure 1035, assuming that the Administrative Procedure of the Commission is analogous or closely follows Pennsylvania Rule of Procedure 1035 regarding Motions for Summary Judgment.  Specifically, Mr. Miller objects to the exhibits attached to PPL’s Motions for Summary Judgment, which he describes as:

EVIDENCE of Collusion, or a criminal conspiracy, regarding alleged “Tax Sales” of the Property at 539 West Main Street, Lock Haven, Pa, on January 10, 2000, and on April 25, 2000.  
Exceptions at 4 (emphasis in original).  Exhibits A through F attached to PPL’s Motion consist of the ALJ’s Order dismissing PPL’s Preliminary Objections from this proceeding, a copy of Mr. Miller’s Complaint with attachments, copies of various orders and other official documents from the Court of Common Pleas of Clinton County, the Pennsylvania Superior Court and the Pennsylvania Commonwealth Court relating to Mr. Miller’s motions and appeals of the tax sale of the Property.  Exhibit G is an affidavit from Ronald Reybitz, Esquire, counsel for PPL, summarizing his personal knowledge and involvement with the facts of the instant case.



The Regulations that apply to Commission proceedings are found in Title 52 of the Pennsylvania Code.  Upon a review of the record and our procedural Regulations at 52 Pa. Code §§ 3.1, et seq. and 5.1, et seq, we find that PPL has complied with our procedures regarding filings, entries of appearance, affidavits, pleadings and motions for summary judgment.  Accordingly, Mr. Miller’s Exceptions to the Affidavit of Mr. Reybitz and the attachments to PPL’s Motion for Summary Judgment are denied.  


On page nine of his Exceptions, Mr. Miller disagrees with the ALJ’s holding as follows:
That the Complainant is not “aggrieved” and has no “legal interest” and “standing” in whether PPL provides utility service to the property at 539 West Main Street, no matter the quality, has no adverse effect to the Complainant, and there is no harm to him regardless; and that “Lack of standing is an affirmative defense which bars the Commission’s consideration of the Complaint.” 
Exc. at 9 (emphasis in original).  Mr. Miller contends that he is that person who is adversely affected and that he is aggrieved – and, therefore, has standing.  In support of his argument, Mr. Miller cites a case regarding property owners who had the judicial standing to attack the validity of a judicial sale in Commonwealth Court.  John Rivera and Esther Q. Rivera v. Carbon County Tax Claim Bureau and Jason Keller, Appeal of Jason Keller, 857 A.2d 208 (Pa. Cmwlth. 2004) (Rivera).  PPL Motion, Exh. A-F.  The issues in Rivera were, inter alia, the legal standing of the Riveras to attack the validity of a judicial sale and whether the Riveras received appropriate notice of the judicial sale.  These issues are very similar to the issues that have already been decided against Mr. Miller by the Court of Common Pleas in a decision that was affirmed by the Commonwealth Court.  The issue in this case concerns PPL’s provision of service to the Property.


It is very clear from this portion of Mr. Miller’s Exceptions that the primary purpose of his Complaint before us is to attack the outcome of the tax sale of the Property and the subsequent appeal.  In 2000, Mr. Miller was aggrieved by the tax sale of the Property, and he had standing to contest the tax sale before the Tax Claim Bureau of Clinton County and to appeal that decision before the Clinton County Court of Common Pleas and the appellate courts.  See PPL Motion, Exh. A-F.  However, the fact that he did not prevail in those proceedings means that Mr. Miller is no longer the owner of the Property, and he can no longer exercise any legal rights with respect to the Property – including the right to file a Formal Complaint before this Commission regarding the utility service being provided to the Property by PPL.  
Conclusion


Upon review and consideration of the record, we find that PPL has presented unrebutted evidence that Mr. Miller is not the owner or the occupant of the Property.  Thus, he is not an aggrieved party in a legal sense in this proceeding because PPL has not invaded his legal rights by providing electric service to the Property.  As explained by the ALJ, Mr. Miller has no standing to bring his Complaint against PPL for providing service to the Property and lack of standing is an affirmative defense which bars our consideration of this Complaint.  I.D. at 9-10.  Accordingly, Mr. Miller’s Exceptions with regard to standing are denied; THEREFORE, 


IT IS ORDERED:

1.
That the Exceptions of George Miller are denied.

2.
That the Motion for Summary Judgment of PPL Electric Utilities Corporation is granted.

3.
That the Complaint of George Miller is dismissed with prejudice.

4. 
That the Initial Decision of Administrative Law Judge Susan D. Colwell in the above referenced proceeding is adopted.


5.
That the proceeding at Docket No. C-20078370 shall be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2008
ORDER ENTERED:  May 27, 2008
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