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ORDER
BY THE COMMISSION:
Presently before this Commission for consideration is a Petition of Verizon Pennsylvania Inc. (“Verizon PA”) and Verizon North Inc. (“Verizon North”) (collectively “Verizon” or “the Verizon Companies”) pursuant to 52 Pa. Code § 5.423 for a protective order regarding their annual 2008 Price Change Opportunity (“PCO”) filings.  The Verizon companies’ annual 2008 PCO filings were made under the provisions of the new Chapter 30 law, Act 183 of 2004, P.L. 1398 (66 Pa. C.S. §§ 3011-3019) (“Act 183”) and pursuant to their Alternative Regulation and Network Modernization Plans (“Chapter 30 Plan”) approved by this Commission.

The Office of Small Business Advocate (OSBA), Office of Consumer Advocate (OCA) and Office of Trial Staff (OTS) were served with the petition for protective order and no answers or objections were filed.

Discussion

Although this is a nonadversarial proceeding, we shall apply the standards set forth at 52 Pa. Code § 5.423(a) (relating to adversarial proceedings) to determine what materials in the Verizon Companies’ 2008 PCO filings should be afforded confidentiality.

52 Pa. Code § 5.423 provides as follows:

(a) General rule for adversarial proceedings.  A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should issue, the Commission or the presiding officer should consider, along with other relevant factors, the following:

(1)  The extent to which the disclosure would cause unfair economic or competitive damage.


(2) The extent to which the information is known by others and used in similar activities.


(3) the worth or value of the information to the party and to the party’s competitors.


(4) The degree of difficulty and cost of developing the information. 


(5) Other statutes or regulations dealing specifically with disclosure of the information.


As a fundamental matter, in evaluating the petition for protective order, the Commission must balance the potential harm to Verizon in disclosure of the information at issue with the public’s interest in free and open access to the administrative process.  Additionally, the Sunshine Act obligates us to conduct our business in public meetings because “secrecy in public affairs undermines the faith of the public in government.”  65 Pa. C.S. § 702.


The Verizon Companies submitted confidential “proprietary” versions and “public” versions of their PCO filings for the year 2008.  In the public versions, the Executive Summaries and the PCO calculation in Attachment A (PCO Calculation) are included except that disaggregated service revenues under Section D on page 2 of Attachment A are redacted.  Total noncompetitive revenue, however, is provided in the public versions.  Attachment B (Recurring Adjustments) in the public versions is the same as the proprietary versions except that 2006 PCO and 2007 PCO attribution revenues that were included in the total noncompetitive revenue figure are redacted.   Attribution revenues were listed as one of several disaggregated service revenues on Verizon’s 2006 and 2007 PCO filings. 


Attachment C of the public versions redacts “Summary of Annual Impacts” broken down by the residence and business categories, but it does include the total rounded annual impact figures.  The detailed figures regarding the residential and business lines in the 2006 and 2007 PCO filings are redacted.  Attachment D (One-Time Impacts Information) is redacted in the public versions regarding attribution impacts; however, Verizon included the historical lines impacts information and totals of both the one-time impact of the attribution and historical lines and change in banked amounts was included in the public versions.  The interest worksheet for 2006 and 2007 PCOs that was attached as part of Attachment D was redacted from the public version in its entirety.  Attachment E (Paydown Period) was included in its entirety in the public version.  Attachment F (The true ups for the actual lines worksheet) were redacted from the public versions.  Attachment G (Fund Payments) was kept in the public versions in its entirety.


In general, Verizon claims that information pertaining to disaggregated revenue information by service category, information relating to line counts, and information regarding the companies’ demand should be kept confidential because Verizon would be substantially harmed if this information were made available without restriction, because it then would be available for review by actual or potential competitors of Verizon.  Also, information not marked proprietary could be publicly released in orders or other official documents available on the Commission’s website or from the Secretary’s Bureau.     

Verizon also claims that it would suffer unfair economic or competitive damage if the information were made known to Verizon’s competitors.  They could use this information to gain a competitive advantage over Verizon in the marketplace, and Verizon is not privy to the same details about its competitors’ businesses.   

Additionally, to the extent there is litigation in the matter of the OSBA’s complaints against Verizon’s 2008 PCO filings, Verizon seeks a protective order that is applicable to any proprietary information that may be required to be disclosed during the course of any litigation to resolve the OSBA complaints.   Verizon has agreed to allow any OCA, OSBA or OTS consultants to review highly confidential material to the extent there is any in the complaint proceedings, given that appropriate non-disclosure agreements are in place.  

Verizon cites as authority for its position this Commission’s recent Order entered November 30, 2007, In re: Petition of United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania for a Protective Order regarding its Price Stability Index/ Service Price Index Report Filing for 2007, Docket No. P-00072332 (“Embarq Order”), wherein we found that disaggregated revenue information by service category contained in Embarq’s PSI/SPI filing generally represented information that ILECs do not make publicly available and could be useful to competitors in targeting their marketing efforts.  Accordingly, we held that although aggregate revenue totals should be maintained as public information, the disaggregated revenues could remain proprietary.  We reasoned that aggregate revenues should be public because they are more removed and less sensitive information than disaggregated revenues and, with the recent revenue increases and banked revenues with the PCO/PSI-SPI filings in 2006 and 2007, that customers and our General Assembly may want and deserve to know in advance what proposed revenue increases are being proposed in the ILECs’ PCO/PSI-SPI filings.  Verizon seeks similar treatment as Embarq.  
We agree that the information redacted from the Attachments in the “public” versions of the Verizon Companies’ 2008 PCO filings should be maintained as confidential and proprietary.  The service revenues broken down by categories: residence exchange, business exchange, special access, switched access, billing, premises transport, call completion, ITC settlements, video/conferencing, and business competitive services are disaggregated and generally represent revenue information that ILECs do not make publicly available.  The revenue data could be useful to competitors in targeting their marketing efforts.  This disaggregated information can indicate which specific telecommunications service areas are generating the most revenue and the rate of growth in revenues.  This in turn could allow a potential competitor to develop a business plan to target high revenue and/or high growth areas of an ILEC’s business.  Moreover, this Commission has routinely respected the sensitive nature of a telecommunications carrier’s disaggregated revenues and has kept such detailed information confidential when requested.   

Regarding Attribution revenues in Attachment B, we are persuaded for the same reasons outlined-above to keep attribution revenues confidential as they are listed as one of several line-item disaggregated forms of revenue on Verizon’s 2006 and 2007 PCO filings.  

Likewise, regarding Attachment C, we are persuaded to allow the redaction of the Summary of Annual Impacts broken down by the Residence and Business categories, as the Attachment includes the total rounded annual impact figures.  The detailed figures regarding the residential and business lines regarding the 2006 and 2007 PCO filings should remain redacted in keeping with our traditional treatment of access line count information as proprietary information.  

As for Attachment D (One-Time Impacts Information), we are persuaded to keep attribution impacts proprietary because Verizon included the historical lines impacts information and totals of both the one-time impact of the attribution and historical lines and change in banked amounts in the public versions.  The sum totals of attribution impact are sufficient to notify the public of the attribution revenue inclusion in noncompetitive revenues impact.  The interest worksheet for 2006 and 2007 PCOs that was attached as part of Attachment D may remain redacted from the public version in its entirety as this merely states the interest earned on a monthly basis.  The total interest earned is available in the public version on Attachment D.  
Regarding Attachment F (true ups for the actual lines worksheet), we believe the true-up information may be maintained as proprietary because it involves disaggregated business and residential line count information that traditionally has been held as proprietary at the Commission due to the potential harm to the telecommunications carrier if the information were to be released to its competitors. 

Consistent with our prior orders
 regarding other ILEC’s PSI/SPI filings this year, we will respect the sensitive nature of Verizon’s line count information, attribution revenues, and other disaggregated revenues but will keep public the aggregate revenue data calculated in Verizon’s PCO filings;  THEREFORE,


IT IS ORDERED:

1.
That Verizon Pennsylvania Inc. and Verizon North Inc.’s Petition for Protective Order pursuant to 52 Pa. Code § 5.423 is hereby granted consistent with the discussion in the body of this Order.
2.
That the line count information, disaggregate demand, disaggregate service revenues including attribution revenues from the 2006 and 2007 PCO filings are entitled to proprietary treatment.    

3.
That confidential and highly confidential information shall be made available to the consultants or staff of the Office of Small Business Advocate, Office of Consumer Advocate, Office of Trial Staff and any other interested (non-competitor) party for purposes of administrative or judicial proceedings at Docket Nos. P-00930715 F1000, C-200078513, P-00001854 F1000 and C-20078514 upon the execution of an appropriate non-disclosure agreement.      

4.
That no person who may, by virtue of this Order, be entitled to receive or who is afforded access to any proprietary information shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for the conduct of this proceeding or any administrative or judicial review thereof.       

5.
That the parties affected by the terms of this Order shall retain the right to question or challenge confidential or proprietary information designations; to question or challenge the admissibility or proprietary information on any proper ground, including but not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure of proprietary information beyond that allowed in this Order; and to seek additional measures of protection of proprietary information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as proprietary, the party claiming that the information is proprietary retains the burden of demonstrating that the designation is necessary and appropriate.      

6.
That upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, that contain any proprietary information shall be immediately returned upon request to the party furnishing such proprietary information.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting proprietary information have been destroyed.      

7.
That a copy of this Order shall be served on the Office of Consumer Advocate, Office of Small Business Advocate, the Office of Trial Staff and the Office of Administrative Law Judge.
BY THE COMMISSION,

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007

ORDER ENTERED:  December 26, 2007
� Petition for Amended Alternative Regulation and Network Modernization Plan of Verizon Pennsylvania Inc., Docket No. P-00930715F1000 (Order entered May 20, 2005).  Petition for Amended Alternative Regulation and Network Modernization Plan of Verizon North Inc. Docket No. P-00001854F1000 (Order entered May 20, 2005).


� See In re Petition of Citizens Telephone Company of Kecksburg for a Protective Order regarding its Price Stability Index/ Service Price Index Report Filing for 2007, Docket Nos. P-00072252, P-00971229F1000, (Order entered March 1, 2007), In re Petition of Ironton Telephone company for a Protective Order regarding its Price Stability Index/Service Price Index Report Filing for 2007, Docket Nos. P-00072251, P-00971182F1000 (Order entered March 1, 2007), In re Petition of Frontier Communications of Breezewood, LLC; Canton, LLC; Lakewood, LLC; Oswayo River, LLC; and Pennsylvania, LLC for Protective Order regarding their Price Stability Index/ Service Price Index and Banking Report Filing for 2007, Docket Nos. P-00072253, P-00951005F1000 (Order entered March 1, 2007); Petition of North Pittsburgh Telephone Company for Protective Order regarding its Price Stability Index/Service Price Index Report filing for 2007, Docket Nos. P-00072284, P-0098143F1000. (Order entered March 1, 2007).
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