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:
INITIAL DECISION

Before

Mark A. Hoyer

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 12, 2007, Les Adamek (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against The Peoples Natural Gas Company d/b/a Dominion Peoples (“Respondent” or “Peoples”) in which he claims there are incorrect charges on his bill for gas utility service.  He specifically alleged that Peoples transferred a $1,600.00 charge to his account in October 2006.  On October 9, 2007, Peoples filed an answer to the complaint. 
An initial telephonic hearing was scheduled for December 17, 2007.  A Telephone Hearing Notice was sent to the parties on November 1, 2007 and a Prehearing Order was issued on November 6, 2007.  At the hearing, Mr. Adamek orally requested a continuance.  Peoples did not object to the request and the continuance was granted.  On January 9, 2008, a Hearing Cancellation/Reschedule Notice was sent to the parties rescheduling the initial telephonic hearing for Thursday, February 28, 2008 at 10:00 a.m.  
The initial hearing was held by telephone from Pittsburgh on the rescheduled date.  Complainant appeared pro se and testified on his own behalf.  He did not present any hearing exhibits.  William H. Roberts, Esquire, represented Peoples at the hearing.  Peoples presented the testimony of Ms. Terry Richey and offered four exhibits that were marked Exhibit “A” through and including Exhibit “D”.  The undersigned informed Mr. Adamek that he may object to the offered exhibits in writing on or before March 11, 2008.  Mr. Adamek did not object to the admissibility of the exhibits.  No briefs were filed.  On March 18, 2008, the undersigned issued an Interim Order Admitting Respondent’s Exhibits and Closing the Hearing Record.  The resulting hearing record consists of a 42-page transcript and four exhibits offered by Peoples.  This matter is now ripe for decision. 
FINDINGS OF FACT

1.
Complainant, Les Adamek, resides at 309 Foster Road, North Versailles, Pennsylvania and he is a gas utility customer of Peoples (Tr. 10-11).    

2.
Mr. Adamek is the landlord for a four-unit apartment building located at 2216-2218 South Braddock Avenue, Swissvale, Pennsylvania.  Peoples provides gas utility service to the property (Tr. 11-12, 26).   
3.
The apartment building has a meter for each of the four apartments and a fifth meter for the common areas.  The fifth meter, account no. 1461600474079, measures gas used to heat the entire apartment building.  It also measures gas used to heat water for the entire building.  The four apartment meters only measure gas used by each apartment for cooking (Tr. 12, 16-17, 21).   

4.
Mr. Adamek is the ratepayer for account no. 1461600474079 (Tr. 20-21; Exhibit A).  

5.
 The meter for account no. 1461600474079 is located in the basement of the apartment building (Tr. 25).  
6.
On February 1, 2008, the balance due for account no. 1461600474079 was $10,524.80 (Tr. 22; Exhibit A).    

7.
Mr. Adamek’s last payment on account no. 1461600474079 was in the amount of $690.00 on March 30, 2006 (Tr. 17-18, Exhibit A).
8.
Mr. Adamek did not contact Peoples at any time to dispute a gas utility bill or to schedule a high bill check (Tr. 34-35).  

9.
Peoples did not transfer any charge to Mr. Adamek’s gas utility account (Tr. 23).  

DISCUSSION

              As the party seeking affirmative relief from the Commission, Mr. Adamek bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant, Mr. Adamek, must show that the Respondent public utility, Peoples, is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990). That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 

            The secondary burden, the burden of persuasion, requires a party to present evidence sufficient to establish a prima facie case.  See Wigmore, §§2487, 2489 at 296-297, 301.  A prima facie case "shifts" the secondary burden to the opponent.  McDonald v. Pennsylvania Railroad Company, 348 Pa. 558, 36 A.2d 492, 495-496 (1940).  Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink's Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).


A complainant may establish a prima facie case of a utility overbilling by showing that the disputed bill was abnormally high when compared to prior bills, although the usage pattern has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  Typically, the customer may prove his initial case by circumstantial evidence which would support a finding that metered usage exceeded the actual usage, thereby shifting the burden of going forward to the utility which must rebut the complainant’s case with co-equal evidence.  Id.; Burleson v. Pa. P.U.C., 501 Pa. 433, 461 A.2d 1234 (1983); Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).


In the instant case, Mr. Adamek did not establish a prima facie case that he was overbilled for gas utility service provided by Peoples or that an improper debit adjustment or transfer was made to his account.  In the complaint, Mr. Adamek alleged that a transfer in the amount of $1,600.00 was added to his account for gas utility service.  Formal Complaint Form, p.5.    He did not present any evidence of such a transfer at the hearing.  He testified in general terms that he disputed some billings when cross-examined by Peoples representative.  (Tr. 17).  He did not present evidence regarding the usage patterns for the apartment building.  He did not offer any evidence that the bills he mentioned at the hearing or in his complaint were abnormally high when compared to prior bills.  Ultimately, his testimony was not credible.  

In contrast, Peoples presented credible evidence regarding the accuracy of Mr. Adamek’s account; a gas usage comparison for the following years: 2007-2008, 2006-2007, and 2005-2006; and the credible testimony of customer relations service representative, Terry Richey.  (Tr. 20; Exhibits A and B).  

Ms. Richey testified credibly that no debit adjustments (transfers) were made to Mr. Adamek’s account (Tr. 23).  She further testified credibly that Mr. Adamek never contacted Peoples to dispute a bill or request a high bill investigation.  (Tr. 34-35).   

As the party seeking affirmative relief from the Commission, Mr. Adamek bears the burden of proof.  66 Pa. C.S. §332(a).  The undersigned concludes that Mr. Adamek has failed to prove that his gas bills are inaccurate.  Accordingly, the complaint is dismissed for failure to meet the burden of proof. 
            
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).



3.
Complainant failed to establish a prima facie case and failed to meet his burden of proving that he was overcharged for gas utility service provided by the Respondent or that an improper debit adjustment had been made to his account.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980); Zaborowski v. PA-American Water Company, Docket No. F-00880955 (Order entered March 3, 2003).  

ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Les Adamek against The Peoples Natural Gas Company d/b/a Dominion Peoples docketed at C-20078285 is hereby dismissed.
 

Dated: May 8, 2008

_________________________






Mark A. Hoyer





Administrative Law Judge

SERVICE LIST:  C-20078285

Les Adamek

309 Foster Road

North Versailles, PA 15137

William H. Roberts, II, Esquire

Dominion Resources Services, Inc.

501 Martindale Street, Suite 500

Pittsburgh, PA 15212-5835
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