
 PENNSYLVANIA

PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held May 1, 2008
Commissioners Present:

Wendell F. Holland, Chairman

James H. Cawley, Vice Chairman

Tyrone J. Christy

Kim Pizzingrilli

Dale L. High



v. 




Docket No. C-20077997
PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued in the above-captioned proceeding on January 30, 2008.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), we have exercised our right to review the decision.  
History of the Proceeding
On July 2, 2007, Dale L. High filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  The Complaint alleged that Mr. High experienced two electric service outages when electric service provided by PPL was interrupted for approximately five hours on June 18, 2007, and for approximately five hours on June 21, 2007.  On both occasions, there was no prior warning of the service interruptions.
On August 16, 2007, PPL filed its Answer and New Matter (Answer) admitting that service interruptions had occurred on the dates specified by Mr. High but denying that these service interruptions constituted inadequate service.

At the telephonic hearing on December 11, 2007, PPL was represented by counsel and Mr. High proceeded pro se.  Mr. High presented evidence in the form of his own testimony.  PPL presented the testimony of one witness and introduced four exhibits, which were admitted into the record.  Exhs. 1- 4.   Mr. High did not participate in the entire hearing, hanging up after completion of his case-in-chief, before PPL presented all of its evidence.  Tr. at 34.  The record was closed on Tuesday, December 11, 2007.
The Initial Decision was issued on January 30, 2008.  No Exceptions were filed.  The ALJ concluded that, because Mr. High terminated his participation in the telephonic hearing before PPL had completed presentation of its case, Mr. High had essentially abandoned his claim.  The ALJ found that the Complaint could be dismissed on that basis alone.  I.D. at 8; 66 Pa. C.S. § 332(f).  However, the ALJ dismissed Mr. High’s Complaint on the merits because Mr. High had presented all of his evidence and was still unable to prevail.
Discussion



The ALJ made fourteen Findings of Fact and reached fifteen Conclusions of Law.  Specifically, the ALJ recommended that the Complaint be dismissed because Mr. High had failed to prove by a preponderance of the evidence that PPL had failed to provide adequate, safe, efficient and reasonable service.  I.D. at 7-9.  


Upon review of the record, we agree with the ALJ’s determination that Mr. High did not meet his burden of proof.  However, after reaching this determination, the ALJ went a step further in his analysis than we believe was necessary in reaching the decision to dismiss the Complaint.  The ALJ stated the following in Conclusions of Law Nos. 14 and 15:  

14.
A party who terminates participation in a hearing before the other party has presented all of its evidence is tantamount to the party not appearing for a hearing of which he had notice.  

15.  
A party who terminates participation in a hearing before the other party has presented all of its evidence can be deemed to have abandoned his claim and his Complaint can be dismissed on that basis alone.

I.D. at 10.  

With the exception of Conclusions of Law Nos. 14 and 15, the ALJ’s Initial Decision is reasonable, supported by the record evidence and, as such, shall be adopted with the following modification.  Although Mr. High may have forfeited his rights to cross-examine PPL’s witness, we do not agree that such actions are tantamount to failure to appear for a hearing.  Moreover, neither the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., nor the Commission’s Regulations, 52 Pa. Code §§ 1.1 et seq., support such a statement.  Conclusions of Law Nos. 14 and 15 and the related discussion in the Initial Decision were unnecessary to reach the decision to dismiss the Complaint in this case.  Accordingly, we conclude that Conclusions of Law Nos. 14 and 15 and the related discussion on page eight of the Initial Decision will be deleted from the Initial Decision; THEREFORE,  


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted as modified by this Opinion and Order.


2.
That the Formal Complaint of Dale L. High against PPL Electric Utilities Corporation is dismissed.



3.
That the proceeding docketed at C-20077997 shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)
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