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HISTORY OF THE PROCEEDINGS

On March 25, 2007, Tony DeRosa-Grund (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent improperly terminated his service causing damage to Complainant’s computer equipment.  The Complainant requested reimbursement for his damaged equipment, a payment plan for the arrearage due to the Respondent, a finding that the Respondent improperly terminated his service, and assessment of a civil penalty against the Respondent for the alleged improper termination and disparate treatment.

On April 23, 2007, the Respondent filed an Answer denying the material allegations of the Complaint.  On April 23, 2007, the Respondent also filed a Preliminary Objection asserting that the PUC does not have the authority to award monetary damages.  On June 8, 2007, the Chief Administrative Law Judge (CALJ) issued an Order Granting Preliminary Objections, In Part.  The Order denied the Complainant’s request for monetary damages and set the matter for hearing on the termination dispute and payment arrangement request raised in the Complaint.
By Hearing Notice dated June 18, 2007, the parties were notified that an Initial Hearing in this case was scheduled for August 2, 2007.  At the request of the parties, the date was changed to August 8, 2007.  A Prehearing Order was issued on July 19, 2007 stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  
As a preliminary matter, the Complainant requested that the hearing be rescheduled at some time in the future to allow him to collect documents.  The Complaint was filed on March 25, 2007, therefore, the Complainant had more than ample time to collect documents.  The Complainant alleged that the Respondent refused to provide the requested documents.  The regulations implementing the Public Utility Code provide that “a party may serve on another party a request for either of the following: (1) [t]o produce and permit the party making the request, or someone acting on the party’s behalf, to inspect and copy designated documents – including writings, drawings, graphs, charts, photographs computer records and other compilations of data from which information can be obtained…”  52 Pa. Code § 5.349 (a)(1).  Failure to respond to such requests may result in sanctions.  52 Pa. Code § 5.371(a)(1). However, the Complainant served no such requests to Respondent’s counsel.  I note that Respondent’s counsel was listed on the earliest hearing notice (June 18), the later hearing notice (June 21), and the Prehearing Order (July 19).  The Complainant had notice of whom to serve and simply made no written requests for any discovery as provided for in the regulations.    Finally, during the preliminary discussions, it became clear that the documents Complainant wanted had been provided to him prior to the hearing by the Respondent (i.e., Respondent’s exhibits for the hearing) as required by the Prehearing Order.  The Complainant had no valid reason to request or receive a continuation of the hearing.  The request to reschedule was denied.

The Complainant appeared pro se, testified on his own behalf, and proffered no exhibits.  The Respondent appeared represented by counsel, presented two witnesses, and submitted ten (10) exhibits.  Exhibits 1-5 were admitted into the record, exhibits 6-10 were not because 6-9 were copies of BCS decisions and 10 was the CALJ Order regarding preliminary objections.  Judicial notice was taken of 6-9, 10 is a matter of record.  A transcript comprising ninety-six (96) typewritten pages was produced.  The record closed on September 8, 2007.  The matter is ready for decision.
FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent and takes residential electric service at 600 Pocono Boulevard, Mount Pocono, Pennsylvania 18344.  NT 41.
2. The Complainant and his wife Sonja live at 600 Pocono Boulevard.  The Complainant and his wife’s eight (8) children, plus three (3) of his oldest daughter’s children live in the home.  The Complainant works out of his home.  NT 41, 42.

3. The Complainant is a freelance video producer.  He produces national television shows, and has worked for 60 Minutes and Dateline NBC.  NT 41, 42.

4.  The home was built in the 1900’s, is approximately 5000 square feet, and has a pool.  NT 42.

5. At the time of the hearing, the Complainant’s arrearage was $16,789.29.  NT 48, 52, 89.  
6. The Complainant uses $500-$850 of electricity monthly.  PPL Exh. 5. 

7. The Complainant’s wife does not work and the household monthly income averages $7,000-8,000.  NT 52.

8. The Complainant’s thirty-one year old daughter does not contribute to the household income.  NT 53.

9. The Complainant has two (2) daughters in college.  NT 54.

10. The Complainant has a large mortgage payment.  NT 54.

11. The Complainant believes his relationship with the Respondent has been and is “frictional.”  NT 28.
12. The Complainant believes the “pattern of frictional encounters” began when he filed an informal complaint with the Commission because the Respondent changed his account from residential to commercial.  NT 31.

13. The Complainant believes that the Respondent denies him access to a supervisor when he (Complainant) requests one.  NT 33.

14. The Complainant believes that the Respondent has “dual standards” and “makes the rules as they go along.”  NT 33.

15. The Complainant’s reference to “dual standards” is a reference to how and when an online payment, versus an in-person payment is credited to a customers account.  NT 34.

16. The Complainant has filed four (4) informal complaints with the Bureau of Consumer Services.  Case numbers and closing dates for the four complaints are No. 1297260, closed on February 20, 2003 (dispute whether account commercial or residential); No. 1434246, closed on August 26, 2003 (payment arrangement made for arrearage of $5,875.61); No. 1734868, closed on March 10, 2005 (shut-off notice issued for non-payment, payment arrangement made for arrearage of $8,779.69); and No. 2132945, closed on December 29, 2006 (compliant regarding termination of service and damage of computer equipment).  This formal complaint is an appeal of the BCS No. 2132945.  Judicial notice taken of all four (4) BCS complaints at NT 88.

17. The Complainant believes that the Respondent treats him differently than it treats its other customers.

18. On August 4, 2006, Respondent’s employees were at the Complainant’s home to terminate service for non-payment.  NT 33.

19. On August 4, 2006, the Complainant made a payment at Mr. Z’s.  He received a receipt for his payment but did not submit it as an exhibit.  The Complainant testified the ink had faded.  NT 63-64.

20. The Complainant could not recall exactly what time he made the August 4, 2006, payment at Mr. Z’s.  The Complainant later testified he paid online.  NT 64, 78.

21. The Complainant did not present his personal telephone records to substantiate his testimony about timelines and telephone calls.  NT 65.

22. The Respondent did not present the employee that terminated the Complainant’s service as a witness; the Complainant did not request a subpoena for the employee.  NT 66.

23. The Complainant could have requested Computer Renaissance (Complainant’s computer technicians) to provide the exact time his computer equipment failed to show time of service termination.  Alternatively, the Complainant could have presented his computer technician(s) as witness(es) at the hearing to testify as to the time the computers failed to substantiate Complainant’s time of termination of service allegations, he did not.  NT 72-73.

24. The Respondent presented the company call log details for August 4, 2006 showing fourteen (14) log entries.  PPL Exh. 2.  

25.  The Complainant believes that when he pays his PPL bill at a third party location his account is immediately credited, and that if he pays online that even though PPL has “constructive possession” he is not immediately credited.  NT 78-79.
26. For 2006, the Complainant used approximately $6,367.47 of electricity, (averaging $530 per month) and paid to the Respondent $5,648.33, of the payments made, three payment checks totaling $2,210.02 were returned for insufficient funds.  For $6,367.47 of electricity, the Complainant only paid $4,147.47.  PPL Exh. 5.
27. For January 2007 to July 2007, the Complainant used approximately $3,392.98 of electricity, and paid $1,200.

28. The Complainant entered into a payment arrangement and budget billing with the Respondent as early as 2003.  PPL Exh. 5, BCS Case No. 1434246.

29. The Complainant has not consistently honored the payment agreement he entered.  PPL Exh. 5 and BCS Case Nos. 1434246, 1734868, 2132945. 

30. The Complainant, Anthony DeRosa-Grund is not credible.
DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
In addition to the allegation of wrongful termination, the Complainant alleges that the Respondent treats him disparately, has dual standards, and that the Respondent should be assessed a civil penalty.  
Termination of service:
The account history reveals that the Complainant uses a significant amount of electricity each month.  By the Complainant’s own testimony the home is large, and houses many inhabitants, thus, the high bills are anticipated.  The account history also reveals that the Complainant pays for his electric service erratically, if at all.  At the end of 2003, his account was in arrears over $6,000; end of 2004, over $7,300; end of 2005, over $8,000; end of 2006, over $13,500.  At hearing, the account arrearage was $16,789.29.  (PPL Exh. 5)  

The Complainant testified he is a freelance video producer, and has done work for such nationally recognized shows as “Dateline NBC” and “60 Minutes.”  The Complainant stated he has a substantial mortgage payment, many children, and that two of his daughters attend college.  The Complainant has an adult daughter in the home that has three children of her own.  The adult daughter does not contribute to the household income, and the Complainant’s wife does not work.  The Complainant estimated his annual income at approximately $80,000.

The Complainant however does not argue that he cannot pay for his electric service; he simply argues that the Respondent wrongly terminated his service and he asks that a “substantial fine” be levied.  (NT 94)  In fact, the Complainant agrees that he can pay his current bill plus $400-500 each month, which is essentially the payment agreement already in place that the Complainant fails to honor.  However the Complainant manages his household budget, the Complainant will have to pay the Respondent for the electric service his family consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).   

At the time the Respondent terminated service for nonpayment, the account was over $8,000 in arrears.  On the morning of August 4, 2006, two of Respondent’s employees knocked on the Complainant’s door to tell him he needed to pay his bill or they would return later that day to terminate his electric service.  (NT 34)  The Complainant testified he had made his regularly scheduled payments online and that the account had not been properly and timely credited.  At the prospect of losing his service, the Complainant spoke with Respondent’s customer service and made a second, in-person payment at Mr. Z’s, one of Respondent’s authorized payment centers.  (NT 35)  The Complainant testified that he then called customer service, spoke with a young man, and was told service would not be terminated.  Later that day, it was.  Complainant provided no evidence (other than testimony) of his online payment or of the payment made at Mr. Z’s.  He could not recall at what time he made the in-person payment and did not testify as to the date and time of his online payment.  In order to determine that the online payment was made timely I need to know when it was made.  If the online payment was made timely, then the Respondent improperly terminated service.  The payment made at Mr. Z’s on the day of the termination also cannot be corroborated.  No evidence, again other than Complainant’s own testimony, was provided.  The Respondent submitted copies of the Complainant’s account statement.  Unfortunately, the quality of the copy is terrible.  Nonetheless, the statement appears to show two payments made on August 7, 2006, one for $922 and another for $900, and a third made on August 30, 2006, for $220.39 (“special agreement”).  No payments are listed for August4, 2006.  Prior to those payments, the Complainant made three substantial payments all of which were returned for insufficient funds, and a fourth payment of $139 that went through.  The Complainant’s unsupported testimony, contradicted by the Respondent’s account statement (PPL Exh. 5) does not meet the standard “substantial evidence” cited above.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Therefore, the Complainant failed to prove that the Respondent improperly terminated his service.

Improper treatment:

The Complainant asserts that:

· the Respondent treats him differently from other customers;

· the Respondent abuses its discretion (NT 44);
· the Respondent’s treatment of Complainant is “retribution” and “payback”  (NT 46);
·  the Respondent has a monopoly and is “the only game in town”  (NT 39); and 
· the Respondent has dual standards and “makes the rules as they go along”  (NT 33).
In reviewing the history of this account, I do not find that the Respondent has treated the Complainant any differently than it would any other customer with the same set of circumstances.  The first incidence of disparate treatment according to the Complainant is because the Respondent tried to change his account to a commercial account; he challenged the change and was successful in keeping his current residential rate.  That dispute would not have occurred had the account been listed in the Complainant’s name and not the name of one of his enterprises.  It was discussed at hearing that it is incorrect to list a residential home account under a company name.  Counsel for the Respondent is aware of the need to list the account properly.  Indeed, if this account was accurately the account of Keystone Production, Inc., as it is currently listed, the Complainant could not have appeared pro se, but would have been required to retain counsel.  52 Pa. Code §§ 1.21, 1.22.  It was the Complainant’s decision to list his home account under Keystone Production, Inc. that prompted the Respondent to believe the account was improperly charged at a residential rate.  Complainant’s assertion that the Respondent treats him disparately because he won the rate challenge and that their mistreatment of him is “payback” or “retribution” is unfounded.  There is no evidence that the Respondent treats Complainant any differently than it would any other customer that uses electric service but does not pay for it.  
The Complainant has a long pattern of avoidance as shown in the account statement and timeline exhibit.  (PPL Exhs. 1 and 5)  Each time the Respondent notifies the Complainant that his service will be terminated for nonpayment the Complainant makes the minimum payment necessary to avert termination and then makes no consistent payments until the next termination notice arrives.  Indeed, the Complainant attempted to extend his avoidance pattern to avert this hearing.  The Complainant attempted to postpone the hearing to “gather documents.”  This was not granted because the Complainant had from March 25, 2006, to the date of the hearing August 8, 2006 to prepare.  The Complainant attempted to avert the hearing under several guises, none of which was accepted simply because, as with his electricity account, he had ample notice of requirements and simply chose to ignore them.  The Complainant on numerous occasions opined he did not understand something because he was not an attorney, however, none of the aspects of this hearing and the issues raised require a legal education.  Timely payment for services used is standard operating procedure for business.  The Complainant must pay his electric bill like every other customer.  When he does not, the account will be identified and targeted for termination for nonpayment.  There is no disparate treatment.

Payment arrangement:
The Complainant asks for a payment arrangement of “whatever the current bill is plus whatever the court deems is appropriate.”  (NT 49).   With the enactment of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§ 1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission must establish a payment arrangement on a residential utility account.  Therefore, any determination of a payment arrangement must be guided by the applicable provisions of Chapter 14 of the Code.  Section 1405(d) provides:

Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
(Emphasis added.)

The Complainant did not testify of any change in income, therefore, in accordance with the above statute, the Commission cannot order a payment arrangement different from the one in place due to the Complainant’s defaults.  
Additionally, section 1405(f) provides:

Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer's service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are

not in dispute.
The Complainant did not dispute the amount of his bill.

Complainant’s persistent history of failing to pay for his electric service suggests to me that the Chapter 14 criteria for termination might be useful for him to review.  They are:

1406. Termination of utility service.
(a) Authorized termination.--A public utility may notify a

customer and terminate service provided to a customer after

notice as provided in subsection (b) for any of the following actions by the customer:
(1) Nonpayment of an undisputed delinquent account.

(2) Failure to comply with the material terms of a

payment agreement.

(3) Failure to complete payment of a deposit, provide a

guarantee of payment or establish credit.

(4) Failure to permit access to meters, service

connections or other property of the public utility for the

purpose of replacement, maintenance, repair or meter reading.
In summary, the Complainant failed to prove that his service was wrongly terminated; he failed to prove that the Respondent was treating him differently than its other customers; and he must pay his bills in accordance with the payment agreement in place or risk losing his service.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.
As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Formal Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).
4. The Complainant failed to show that the Respondent is responsible or accountable for the problems described in his Formal Complaint.  66 Pa. C.S. § 701, Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  
5. The Complainant must pay for the electric service he uses.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).
6. The Commission does not have authority to order a second payment agreement.  66 Pa. C.S. § 1405(d).

7. The Respondent has authority to terminate service for nonpayment or for failure to comply with the material terms of a payment agreement.  66 Pa. C.S. § 1406(a). 
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Tony Derosa-Grund at Docket No. C‑20077513 is dismissed.

2. That the record be marked closed.

Date:
December 6, 2007



_________________________________








Ember S. Jandebeur







Administrative Law Judge
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