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HISTORY OF THE PROCEEDING



On November 19, 2007, Robert J. Balint (Complainant) filed a formal Complaint against Verizon Pennsylvania Inc. (Respondent or Verizon) alleging that Verizon had refused to restore his telephone service after it was interrupted during a construction project in the development where he maintains a summer home.  Verizon filed its Answer and New Matter, as well as Preliminary Objections on December 13, 2007.  The Answer admits that service was interrupted due to the severance of an underground cable during a construction project at the Penn Warner Club property; however, it avers that the Penn Warner Club property is privately owned and Verizon provides service to a demarcation point on the property but does not have a right-of-way to proceed further.  



Verizon’s Preliminary Objections were denied by Order dated March 7, 2008, because they relied upon facts averred by Verizon which were contested by the Complainant.  In addition, the Complaint alleges that Verizon has charged Complainant for services he did not receive, which sets forth a legitimate service issue over which the Commission does have clear jurisdiction.  



On March 20, 2008, a Telephone Hearing Notice was issued which scheduled the initial telephonic hearing for April 29, 2008.    



On April 3, 2008, Verizon filed a Petition for Issuance of a Protective Order to protect customer information which would be revealed during the admission of evidence.  I called Verizon counsel to determine if Complainant had been contacted regarding the request for protective order, and counsel indicated that he would do so and get back to me.  No further contact occurred prior to the hearing.



The evidentiary hearing was held as scheduled on April 29, 2008.  Complainant represented himself.  Verizon was represented by William E. Lehman, Esq., who presented the testimony of Charles Fox, outside plant design engineer for Verizon, who sponsored three exhibits.  A transcript of 57 pages resulted.  The record closed upon its receipt on May 13, 2008.


The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Robert J. Balint, 1617 Prospect Street, Ewing New Jersey.  Tr. 6.


2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional public utility providing residential telephone service in the Commonwealth of Pennsylvania.



3.
The property in question is leased from the Penn Warner Club, lot number 554, Van Sciver Road, Marsville Pennsylvania.  Tr. 7.



4.
In October 2006, the telephone service to the property was cut off when the underground cable was cut.  Tr. 7.


5.
Complainant called Verizon and was told that the repair would take longer than normal.  Tr. 7.



6.
Complainant experienced some health issues which delayed his pursuit of this matter.  Tr. 7-8.


7.
Complainant filed an informal complaint with BCS, then a formal Complaint.  Tr. 8.



8.
Complainant needs the telephone service to accommodate his alarm system which has been out of service since the second week of October 2006.  Tr. 8.



9.
Complainant has paid the monthly bill in order to keep the number assigned to him, but there has been no telephone service since October 2006.  Tr. 9.



10.
There was telephone service to the individual lots before the cable was severed in October 2006.  Tr. 9.


11.
Upon Commission final order, Verizon agrees to refund the money Complainant has spent to retain the telephone number without receiving telephone service.  Tr. 12.


12.
Charles Fox, outside plant design engineer for Verizon, appeared and testified on behalf of Respondent.  Tr. 14.



13.
Verizon has responsibility to install and maintain telephone facilities to the demarcation point at the customer’s premises or the customer’s property line.  Tr. 15.


14.
A “demarcation point” is the point in the telephone facilities where the responsibility for the installation and maintenance is divided between the company and the customer.  Tr. 15.



15.
Facilities from the demarcation point into the inside of the customer’s premises or property are the customer’s responsibility or the responsibility of the owner of the property.  Tr. 15.



16.
Verizon Exhibit No. 1 is a two-page document and is a copy of the Verizon PA tariff and provides definitions of terms, including “inside wire,” “minimum point of entry,” “network interface device,” and “rate demarcation point,” which set forth Verizon’s demarcation policy.  VZ Ex. 1; Tr. 16.



17.
 Applied to this situation, Verizon will provide facilities to the demarcation point for all services, which is located at the front office marina.  Tr. 19.


18.
Penn Warner is the property owner of the area in question which includes Complainant’s leased lot and therefore, service beyond the demarcation point would be at the request of the property owner.  Tr. 19.



19.
Until fall 2006, Complainant and other lot owners or lessees at Penn Warner were served by a “grandfathered” telephone line.  Prior to deregulation of the telephone industry, the telephone company owned all facilities that served the customer, including the telephone wires on the customer’s property, the wiring inside the house, and the telephone.  Tr. 20.


20.
Following deregulation, the telephone companies are required to provide service to a demarcation point at the customer’s property line or at the company’s discretion.  Tr. 20.



21.
Verizon chose to “grandfather” the facilities serving Penn Warner and continued to provide the service.  Tr. 21.



22.
In the Fall of 2006, Penn Warner expanded the lake and tore out about 2,500 feet of cable, resulting in the termination of telephone service.  Tr. 21.



23.
Verizon Exhibit No. 2 is comprised of two MapQuest aerial photographs of Van Sciver Lake.  Tr. 22.



24.
The red star towards the bottom of the first photograph shows where the Penn Warner property begins.  A blue pencil line from the star shows the road as it runs through the property that Complainant’s lot is on.  To the left of the blue line is the Penn Central Railroad tracks.  VZ Ex. 2; Tr. 23.



25.
The second map shows a closer view of the lake and shows Warner Road, where the cable ran before the lake was expanded and the cable severed.  VZ Ex. 2; Tr. 23.



26.
Verizon Exhibit No. 3 is a copy of the Verizon “trouble reports” which document the contacts by Complainant to Verizon regarding this service, marked proprietary to protect the customer information which appears on it.  VZ Ex. 3; Tr. 23-24.



27.
Complainant called Verizon on October 30, 2006, showing that Complainant requested Company contact regarding rerouting his service and that he was advised to contact Verizon’s business office.  VZ Ex. 3; Tr. 26.



28.
Complainant called Verizon on November 3, 2006, indicating that he had had no service for a month because the underground cable had been cut.  The report was closed the next day when a technician investigated and found that 2,500 feet of cable had been torn out.  Tr. 26.



29.
Complainant called on December 16, 2006 requesting a call back and referral to management.  This report was closed on December 18, 2006 as an abandoned cable.  VZ Ex. 3; Tr. 26-27.


30.
Prior to October 2006 but after deregulation, Verizon had performed repairs to what are now customer-owned facilities on several occasions.  Tr. 35.
DISCUSSION

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



A public utility owes a certain level of service to its customers under the Public Utility Code:
§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . . 

66 Pa. C.S. § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).



Complainant’s telephone service to his vacation home in Penn Warner Club, located on Van Sciver Lake, was terminated in October 2006 when the owner of the Penn Warner Club property carried out a lake-widening project and severed the telephone cable that served the individual lots.  


Complainant called Verizon to report the outage and discuss restoration of service on October 30, November 3, and December 16, 2006, as he had called Verizon on numerous prior occasions when tree limbs took down lines serving his lot or when he had trouble getting good computer access because of noise on the line, or when Verizon spliced lines which had been accidentally cut by digging on other occasions.  Tr. 35.  This time, Verizon personnel spoke with him about restoring service for awhile but ultimately informed him that they would not restore service to the individual lots since they were located on private property and the property owner had not requested service.  According to Complainant, it took about six months for Verizon to tell him that his service would not be restored.  Tr. 42.


Verizon states its position as follows:


Verizon can no longer provide telephone service to Mr. Balint.  Mr. Balint rents a lot from the Penn Warner Club and the situation is no different than a campground or a multi-tenant building.  Penn Warner is a – is the property owner here, not Mr. Balint.  Verizon’s responsibility is to provide service to Penn Warner to a demarcation point.  It does that at the Penn Warner office and marina.


After the  --- after that, if Penn Warner wants to provide their lots with telephone service, it’s up to them to provide it, not Verizon, just like any campground or multi-tenant building.  If Penn Warner decided to tear out the existing cable, it would be up to them to replace it if they wanted to.  That’s a landlord-tenant issue.  It has nothing to do with Verizon.  Tr. 28.



Complainant expressed confusion since he had had Verizon out to perform repairs on several occasions after deregulation.  The Verizon witness, Mr. Fox, indicated that Verizon treated the lines as their own when the repairs were minimal, Tr. 35, but that this severed cable had had too much removed for their repair crew to splice it back together, and replacement was too costly.  Tr. 34-37.     


Verizon explained that until fall 2006, Complainant and other customers at Penn Warner Club were served by a “grandfathered” telephone line.  Prior to deregulation of the telephone industry, the telephone company owned all facilities that served the customer, including the telephone wires on the customer’s property, the wiring inside the house, and the telephone.  Tr. 20.



Following deregulation, however, the telephone companies are required to provide service only to a demarcation point at the customer’s property line or at the company’s discretion.  Tr. 20.  Verizon chose to “grandfather” the facilities serving Penn Warner and continued to provide the service.  Tr. 21.  



The severed cable presented a situation where the repair would not be considered minor, and the cost and magnitude of the repair weighed in favor of requiring the property owner to take responsibility for the wires.  Tr. 44.  According to Verizon maintenance workers, large sections of cable were chewed up by excavating equipment and are now missing.  Tr. 48.


If Penn Warner Club decided to replace the missing cable, Verizon would restore service to Complainant.  Tr. 49-50.  However, Mr. Fox testified that he had spoken to the owners, and they would not foot the bill to replace the missing cable, and neither will Verizon.  Tr. 50.   


Telephone service to a campground was explained in a similar situation as follows:


The Moraine Camplands Association, Inc. owns the land upon which the Complainants are permitted to park their trailer pursuant to a long term lease.  It is reasonable for United to treat a campgrounds as a multi-unit building for purposes of comply with 47 C.F.R. § 68.3 to locate the MPOE.  Both are conceptually similar.  In a high-rise building, the tenants are dispersed vertically. Whereas, in a campground, the tenants are dispersed horizontally.  The same considerations for access, installation, maintenance and repair of inside wiring apply equally to both situations.  As to the Camplands, a gate and road spikes restrict access to the premises in the same manner as a locked door restricts access to an apartment building.  In both instances, the customer is free to hire any contractor they choose to perform the inside wiring work.  Irvin and Aneta Jordan v. The United Telephone Company of Pennsylvania, PUC Docket No. C-00946430 (Initial Decision of ALJ John H. Corbett, Jr. dated December 22, 1995).  



Verizon has established that the Penn Warner Club is privately owned and that its responsibility ends at the point of demarcation.   Beyond that point, wiring is labeled “inside wiring,” which has not been regulated by the Commission according to its implementation of the FCC’s directive in 1986.


In 1986, the Commission noted that the FCC directed that telephone companies detariff the installation of simple inside wiring and the maintenance of both simple and complex wiring as of January 1, 1987, and by Commission order, local exchange companies were required to detariff customer premise wiring services and transfer to the customer ownership of previously expensed customer premise wiring assets.  Rates and rules for installation, move and change, and maintenance service for customer premise wiring were ordered to be removed, and companies were directed to notify customers of the change.  The Commission noted, “The terms and rates for this service will not be regulated by this Commission.”  Detariffing of Inside Wire, 62 Pa. PUC 511 (November 26, 1986).  


  Commission jurisdiction does not extend to services which are not tariffed, and the Commission cannot direct Verizon to restore telephone service under the circumstances presented here.  The only issue which falls within Commission jurisdiction is the determination of whether Verizon’s actions in this case constitute adequate service.  While their ultimate determination is justified, there is little doubt that the six months it took before they informed the Complainant that service could not be restored is excessive.  


It appears that Verizon conducted a thorough investigation into the matter since:  (1) it had reports from its maintenance employees who visited the location and found the chewed up cable; (2) it had discussed the matter with Penn Warner Club and already knew that the owner of the property was not interested in paying for replacement and/or repair of the damaged cable; and (3) it knew that there were no other requests for restoration of service for those who lost service due to the cable severance.  Tr. 50.  In addition, it appears that the Company was examining alternate routes for providing service, at least until it became clear that they would require obtaining a right-of-way from the property owner.  While six months is excessive, Verizon’s positive actions serve as mitigation, and accordingly, Verizon’s actions do not rise to the level justifying sustaining the complaint or imposing of a civil penalty. 


Accordingly, Complainant is advised to seek a solution through the owner of the Penn Warner Club, and the formal Complaint will be dismissed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. § 703.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
3.  A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  
4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).


5.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  66 Pa. C.S. § 1501.



6.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).



7.
The Penn Warner Club is privately owned and Verizon’s responsibility ends at the point of demarcation.   Beyond that point, wiring is labeled “inside wiring,” which has not been regulated by the Commission according to its implementation of the FCC’s directive in 1986.



8.
Terms and rates and rules for installation, move and change, and maintenance service for customer premise wiring are not regulated by the Commission. Detariffing of Inside Wire, 62 Pa. PUC 511 (November 26, 1986).  



9.
Complainant has not sustained his burden of proving that Verizon has violated the Public Utility Code, or orders or regulations of the Commission.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Robert J. Balint against Verizon Pennsylvania Inc. at PUC Docket No. C-20078508 is dismissed.



2.
That the Secretary mark this docket closed.

Dated:
May 19, 2008




_______________________________








Susan D. Colwell








Administrative Law Judge
	�  “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 
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